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China: Interim Measures for the Management of Generative Artificial 
Intelligence Services (in effect 15 August 2023)
US: Executive Order on Safe, Secure, and Trustworthy Artificial Intelligence 
(30 October 2023)
EU: Proposal for a Regulation laying down harmonised rules on artificial 
intelligence (AI Act, COM/2021/206) (published 21 April 2021, currently in 
trilogue)

Multilateral:  G7 (Hiroshima process) 
Global AI Safety Summit (Bletchley Park)

Interim%20Measures%20for%20the%20Management%20of%20Generative%20Artificial%20Intelligence%20Services
Interim%20Measures%20for%20the%20Management%20of%20Generative%20Artificial%20Intelligence%20Services
https://www.whitehouse.gov/briefing-room/statements-releases/2023/10/30/fact-sheet-president-biden-issues-executive-order-on-safe-secure-and-trustworthy-artificial-intelligence/
https://digital-strategy.ec.europa.eu/en/library/proposal-regulation-laying-down-harmonised-rules-artificial-intelligence
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AI Foundation Models Initial Report, UK Competition & Markets Authority CMA, 18 September 2023



Executive Order instructs federal agencies. No legislation likely. 
• “Require that developers of the most powerful AI systems share their safety test results and other 

critical information with the U.S. government. In accordance with the Defense Production Act, the 
Order will require that companies developing any foundation model that poses a serious risk to 
national security, national economic security, or national public health and safety must notify the 
federal government when training the model, and must share the results of all red-team safety 
tests.” [FACT SHEET, added emphasis]

• “Dual use” in scope: Foundation model that “could be easily modified to exhibit, high levels of 
performance at tasks that pose a serious risk to security, national economic security, national public 
health or safety” (sec. 2(k)) 

Let us be clear: when it comes to 
AI, America is a global leader. It is 
American companies that lead the 

world in AI innovation. It is 
America that can catalyse global 
action and build global consensus 

in a way no other country can. 

US Vice-President Kamala Harris (pre-
Bletchley Park press conference)

https://www.whitehouse.gov/briefing-room/statements-releases/2023/10/30/fact-sheet-president-biden-issues-executive-order-on-safe-secure-and-trustworthy-artificial-intelligence/


Executive Order Sec. 5.2. Promoting Innovation. 
(c) (iii) within 270 days of the date of this order or 180 days after the United States Copyright Office of the 
Library of Congress publishes its forthcoming AI study that will address copyright issues raised by AI, whichever 
comes later, consult with the Director of the United States Copyright Office and issue recommendations to the 
President on potential executive actions relating to copyright and AI. The recommendations shall address any 
copyright and related issues discussed in the United States Copyright Office’s study, including the scope of 
protection for works produced using AI and the treatment of copyrighted works in AI training. 

• Existing guidance: AI can’t be author (Copyright Office registration 
guidance) or inventor (USPTO refusal, Thaler case)

• Fair use cases (selection)
– Getty Images (US) v. Stability AI, U.S. District Court for the District of Delaware, No. 1:23-cv-00135
– Andersen et al v. Stability AI, DeviantArt and Midjourney, U.S. District Court for the Northern District of 

California, No 3:23-cv-00201 (class action of visual artists)
– Silverman v. OpenAI and Meta, U.S. District Court for the Northern District of California, No. 3:23-cv-03416 

(class action of writers)
– Authors Guild v. OpenAI, U.S. Southern District of New York, No. 1:23-cv-8292 (class action of trade body with 

a group of famous writers)

US copyright

https://www.copyright.gov/ai/ai_policy_guidance.pdf
https://www.copyright.gov/ai/ai_policy_guidance.pdf


China Interim Measures on generative AI
Article 2: These measures apply to the use of generative AI technologies to provide services to the public in the [mainland] PRC for 
the generation of text, images, audio, video, or other content (hereinafter generative AI services).

Article 7: The providers of generative AI services (hereinafter “providers”) shall carry out pre-training, optimization training, and other 
activities handling training data in accordance with law, and comply with the following provisions:
(1) Use data and foundational models that have lawful sources;
(2) Where intellectual property rights are involved, the intellectual property rights that are lawfully enjoyed by others must not be 
infringed;
(3) Where personal information is involved, the consent of the personal information subject shall be obtained or it shall comply with 
other situations provided by laws and administrative regulations;
(4) Employ effective measures to increase the quality of training data, and increase the truth, accuracy, objectivity, and diversity of 
training data;
(5) Other provisions in laws and administrative regulations such as the PRC Cybersecurity Law, The PRC Data Security Law, and the PRC 
Personal Information Protection Law, and the regulatory requirements of relevant departments in charge.

Article 14: Where providers discover illegal content they shall promptly employ measures to address it such as stopping generation, 
stopping transmission, and removal, employ measures such as model optimization training to make corrections and report to the
relevant departments in charge. 

[source: Google translate; emphasis added; draft for consultation published in April 2023 had a 3 months correction window; was 
removed following industry lobby]



EU copyright

• Art. 5(1) ISD Temporary copy exception
Lawful use condition; permanent copies (crucial for replicability of TDM/AI results) are excluded

• Art. 3 CDSM TDM exception for research
Beneficiaries: research organisations and cultural heritage institutions

• Art. 4 CDSM TDM exception for all, and all purposes
Lawful access, opt-out

• AI Act (parliament text)
New obligations for providers of generative AI models (Article 28b(4)(c)): 
"Providers of foundation models used in AI systems specifically intended to generate, with varying levels 
of autonomy, content such as complex text, images, audio, or video (“generative AI”) and providers who 
specialise a foundation model into a generative AI system, shall

c) without prejudice to Union or national or Union legislation on copyright, document and make publicly 
available a sufficiently detailed summary of the use of training data protected under copyright law."



The paradox 
of lawful 
access

– Lawful access condition makes TDM subject to 
contract
– Non-overridability by contract may help, BUT…
even where there is lawful access, access may be 
withdrawn
– If copyright law (in part) is about regulating 
communicative and knowledge space, we need a 
different approach
– “access not restricted by law” (Synodinou 2019), 
“communication to the public” (GS Media), “made 
publicly available” (CDSM Art.4)?



UK Hargreaves TDM exception 
(proposed 2011, enacted 2014)

CDPA 1988, s. 29A: Copies for text and data analysis for non-
commercial research
– Exception to the right of reproduction
– for non-commercial research (purpose restriction)
– (no beneficiary restriction)
– Lawful access (condition)
– Sufficient acknowledgment of the source (condition)
– Can’t be overridden by contract



Artificial Intelligence and Intellectual 
Property: copyright and patents 
UK Government response to consultation (28 June 2022)

“For text and data mining, we plan to introduce a new copyright and 
database exception which allows TDM for any purpose. Rights holders 
will still have safeguards to protect their content, including a 
requirement for lawful access.”



UK Government response cont.
31. Text and data mining (TDM) means using computational techniques to analyse large amounts of information to identify 
patterns, trends and other useful information. TDM is used for training AI systems, amongst other uses. It also has uses in 
research, journalism, marketing, business analytics and by cultural heritage organisations. The consultation outlined options
in relation to text and data mining, which developers of AI and other copyright users had identified in the call for views.

32. Although factual data, trends and concepts are not protected by copyright, they are often embedded in copyright works. 
Data mining systems copy works to extract and analyse the data they contain. Unless permitted under licence or an 
exception, making such copies will constitute copyright infringement.

33. Some rights holders license their works to allow TDM, but others do not. This has financial costs for people using data 
mining software. To reduce these costs for researchers, an exception to copyright for TDM was introduced in 2014. This is set 
out in section 29A of the Copyright, Designs and Patents Act 1988. It is limited to non-commercial research, following EU 
rules which were in place at its creation.

34. Several other countries have introduced copyright exceptions for TDM. These encourage AI development and other 
services to locate there. Territories with exceptions include the EU, Japan and Singapore. TDM may also be fair use under US 
law, depending on the facts. […]

37. Rights holders favoured no change or licensing solutions to help make more material available for TDM. Users of 
copyright and database material favoured a wider exception. They highlighted the costs of licensing and difficulties in 
obtaining licences, especially when many rights holders are involved.

38. The Government has decided to introduce a new copyright and database exception which allows TDM for any purpose, 
along the lines of Option 4 [Adopt a TDM exception for any use, which does not allow rights holders to opt out]. This option is 
the most supportive of AI and wider innovation.

https://www.legislation.gov.uk/ukpga/1988/48/section/29A
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Policy U-turn

– House of Lords Communications and Digital Committee report on the 
creative industries (17 January 2023): 

The proposed changes to the law of Text and Data Mining “are misguided. They 
take insufficient account of the potential harm to the creative industries. (…) 
Developing AI is important, but it should not be pursued at all costs.”

– On 1 February 2023, George Freeman MP, UK Minister for Science, 
Research and Innovation stated in the House of Commons:

“[We] have made it clear that we do not want to proceed with the original 
proposals. We will engage seriously, cross-party and with the industry, through 
the IPO, to ensure that we can, when needed, frame proposals that will 
command the support required.”

https://publications.parliament.uk/pa/ld5803/ldselect/ldcomm/125/12505.htm
https://hansard.parliament.uk/commons/2023-02-01/debates/7CD1D4F9-7805-4CF0-9698-E28ECEFB7177/ArtificialIntelligenceIntellectualPropertyRights


UK code of practice on copyright and AI 
(Intellectual Property Office)

“The government is now working with users and rights holders on a code of 
practice on copyright and AI. 
The code of practice aims to make licences for data mining more available. 
It will help to overcome barriers that AI firms and users currently face, and 
ensure there are protections for rights holders. 
This ensures that the UK copyright framework promotes and rewards 
investment in creativity. 
It also supports the ambition for the UK to be a world leader in research and 
AI innovation.” 
[announcing terms of reference, 29 June 2023]



UK Copyright code working group membership

Design and Artists Copyright 
Society (DACS)

Deepmind

Enzai Technologies

Equity

Financial Times

IBM

Innovate UK

IP Federation

Knowledge Rights 21

Microsoft

Music Publishers Association

News Media Association

Alliance for IP
Association of Photographers
British Association of Picture Libraries 

and Agencies (BAPLA)
British Broadcasting Corporation (BBC)
British Copyright Council
British Library
British Phonographic Industry (BPI)
British Screen Forum
Copyright Clearance Center
Copyright for Knowledge
Copyright Licensing Agency
Council of Music Makers
Creative UK
Creators’ Rights Alliance

NLA Media Access

Premier League

Professional Publishers Association

Publishers Association

RELX

Stability AI

Startup Coalition (formerly Coalition for 
a Digital Economy – Coadec)

Synthesia

TechUK

The Entrepreneurs Network

UK Music

UK Research and Innovation

vAIsual



The EU opt-
out in 
practice?

Regarding works protected by copyright which are used to develop AI, under the copyright 
framework, the developer of the AI should seek the rightholder’s consent, unless copyright exceptions 
apply.
Directive (EU) 2019/790 on copyright and related rights in the Digital Single Market introduces 
exceptions covering text and data mining (TDM) that are relevant in the AI context.
These exceptions provide balance between the protection of rightholders including artists and the 
facilitation of TDM, including by AI developers. The new rules permit rightholders to opt-out from the 
use of their content for TDM purposes.

Member States should have implemented this directive by June 2021. At this stage, the Commission 
believes that the creation of art works by AI does not deserve a specific legislative intervention. 
Therefore, the Commission is not planning to revise this directive.

AI industry’s licensing approach appears to differ for different 
media modes, i.e. for text, images, audio, video. Google and 
Universal Music deal over recordings and “voices” (Financial Times 
2023); Nvidia and Getty, Shutterstock and Adobe deal over images 
(Reuters 2023). Strong fair use claims under US law persist for 
literary productions. 



Interventions
• Obligations to disclose training data

– Technical issues (summary v individual rightholders, synthetic data, ready made models)
– Acceleration of move towards fully licensed environment
– Remuneration flows to primary creators will be negligible

• Collective licences for machine learning
– May lend legitimacy
– More options for steering remuneration flows
– Bureaucracy and competitiveness issues remain problematic

• Open source privileges
– Eg Limitation of liability if training data are disclosed

Martin Kretschmer & Thomas Margoni (forthcoming IIC special issue) Copyright law, and the lifecycle of machine learning models
Martin Kretschmer, Tobias Kretschmer, Alexander Peukert, Christian Peukert, “The risks of risk-based AI regulation: taking liability 
seriously”, CEPR Discussion Paper DP18517, 10 October 2023; also available open access via ArXiv and SSRN.
Magali Eben, Kris Erickson, Martin Kretschmer, et al (2023) Priorities for Generative AI Regulation in the UK: CREATe response to the 
Digital Regulation Cooperation Forum (DRCF). CREATe Working Paper 2023/8. Zenodo: https://doi.org/10.5281/zenodo.8319662
Thomas Margoni & Martin Kretschmer (2022) A Deeper Look into the EU Text and Data Mining Exceptions: Harmonisation, Data 
Ownership, and the Future of Technology. GRUR International, Volume 71, Issue 8, August 2022, Pages 685–701.
https://doi.org/10.1093/grurint/ikac054

https://cepr.org/publications/dp18517
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4622405
https://doi.org/10.5281/zenodo.8319662
https://doi.org/10.1093/grurint/ikac054
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