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downstream surplus is a positive externality 

 



car manufacturers aren’t entitled to post-sale 
revenue involving the car 



when seller can factor downstream uses into 

initial price, there is no value gap 



making a distinction between  

linking & embedding 



<a href=”www.page.com/image.jpeg”>this is a link</a> 

<img src=”www.page.com/image.jpeg”>this is an embed 

www.page.com/image.jpeg
www.page.com/image.jpeg


publisher can have technical control over embeds 



embedding can include ads and metrics 



direct linking to non-html resources? 

use of ad blocking? refusing cookies? 

going to the bathroom during commercials? 

if the publisher is entitled to control the context, 
how far does it go?  Do we legally prohibit... 



Real world consequences of current doctrine 



Rebecka Jonsson v. Les Editions de l’Avenir SA 

Rebecka Jonsson has denied that the film was published on YouTube with her 

consent. Under these circumstances it is l’Avenir that shall prove the opposite, or 

prove that the company in any case did not have and should not have had knowledge 

that that was the case.  

L’Avenir has published the link in question on a news site and it is therefore, according 

to the district court, obvious that it was done for the purpose of carrying profit. L’Avenir 

is therefore subject to the presumption of full knowledge described above. L’Avenir 

has not been able to prove the opposite. Therefore, it shall be concluded that l’Avenir 

had has knowledge about the film being published on YouTube without Rebecka 

Jonsson’s consent and has therefore, by making it possible for visitors to watch the 

film by posting a link to YouTube, communicated the film to the public. L’Avenir has 

henceforth in this manner infringed Rebecka Jonsson’s exclusive right.  





the current rule creates perverse incentives 
and encourages rent-seeking 



let’s talk about transaction costs 



Article 13 

Information society service providers that store and provide to the 

public access to large amounts of works or other subject-matter 

uploaded by their users shall, in cooperation with rightholders, take 

measures to ensure the functioning of agreements concluded with 

rightholders for the use of their works or other subject-matter or to 

prevent the availability on their services of works or other subject-

matter identified by rightholders through the cooperation with the 

service providers.  

 



Every creative work is automatically copyrighted as of its creation 

● 2.5 billion (2,500,000,000) people used email in 2015, sending more 

than 205 billion (205,000,000,000) emails per day  

 

● People will take an estimated 1.2 trillion (1,000,000,000,000) photos 

in 2017 

○ In 2015, 200 million Google Photos users uploaded 24 billion 

selfies  

Agreements with rightsholders 

Sources:  
Email, The Radicati Group 
Photos, InfoTrends and Mylio 

http://www.radicati.com/wp/wp-content/uploads/2015/02/Email-Statistics-Report-2015-2019-Executive-Summary.pdf
http://www.radicati.com/wp/wp-content/uploads/2015/02/Email-Statistics-Report-2015-2019-Executive-Summary.pdf
http://mylio.com/true-stories/tech-today/how-many-digital-photos-will-be-taken-2017-repost
http://mylio.com/true-stories/tech-today/how-many-digital-photos-will-be-taken-2017-repost


It is not possible to conclude agreements with 

2.5 billion people 



Preventing availability 

● YouTube’s Content ID has over 35,000,000 reference files from just 

8,000 partners 

○ This doesn’t scratch the surface of the copyrightable works in the 

world 

○ YouTube has the entire contents of every file on its service 

○ Content ID cannot identify infringement, just similarity of content 



Similarity doesn’t 
always mean 
infringement. 

 
 



It is also not possible to know a priori who each 

of those 2.5 billion people have authorized to 

use their works, and under what circumstances. 





an economic approach to copyright 
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