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Proposal for a Directive on 
Copyright in the Digital Single Market
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Article 11
Protection of press publications concerning digital uses

(1) Member States shall provide publishers of press publications with 
the rights provided for in Article 2 and Article 3(2) of Directive 
2001/29/EC for the digital use of their press publications.



Article 2 of Directive 2001/29/EC 
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Article 2
Reproduction right

Member States shall provide for the exclusive right to authorise
or prohibit direct or indirect, temporary or permanent reproduction
by any means and in any form, in whole or in part:
(a) for authors, of their works;
(b) for performers, of fixations of their performances;
(c) for phonogram producers, of their phonograms;
(d) for the producers of the first fixations of films, in respect of
the original and copies of their films;
(e) for broadcasting organisations, of fixations of their broadcasts,
whether those broadcasts are transmitted by wire or
over the air, including by cable or satellite.



Article 3 (2) of Directive 2001/29/EC 
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Article 3
Right of communication to the public of works and right
of making available to the public other subject-matter

[…]
(2) Member States shall provide for the exclusive right to authorise or prohibit the 

making available to the public, by wire or wireless means, in such a way that 
members of the public may access them from a place and at a time individually 
chosen by them:
(a) for performers, of fixations of their performances;
(b) for phonogram producers, of their phonograms;
(c) for the producers of the first fixations of films, of the original and copies of their 
films;
(d) for broadcasting organisations, of fixations of their broadcasts, whether these 
broadcasts are transmitted by wire or over the air, including by cable or satellite.



Proposal for a Directive on 
Copyright in the Digital Single Market
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Article 2
Definitions

For the purposes of this Directive, the following definitions shall apply:
[…]
(4) ‘press publication’ means a fixation of a collection of literary works 

of a journalistic nature, which may also comprise other works or 
subject-matter and constitutes an individual item within a 
periodical or regularly-updated publication under a single title, 
such as a newspaper or a general or special interest magazine, 
having the purpose of providing information related to news or 
other topics and published in any media under the initiative, 
editorial responsibility and control of a service provider.
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Standard business model for websites
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My content – Your business model?
Free riding of news aggregators
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Example 3



„social media, news aggregators and search 
engines are, [..] the main way to read news 
online for 57 % of users in the EU. 
47 % of consumers browse and read news 
extracts on these websites without clicking 
on links to access the whole article in the 
newspaper page, which erodes advertising 
revenues from the newspaper webpages” 
Commission, Impact Assessment, 14.9.2016

Example 4
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the shift towards „direct answers“ -
and its consequences for press publishers 

Google’s chairman Eric Schmidt 2014: 

“Speed and simplicity really matter. It’s why the best answer is quite 
literally ... the answer. If you ask “how do I get to Hamburg by train”, 
you want the railway timetable right there on the screen -- no extra 

effort required. And that is what Google provides. [..]

Google “Berlin weather” and you’ll no longer get ten blue links that 
you need to dig through. Instead, you’ll get the weather forecast for 

the next few days at the top result, saving you time and effort. Or 
Google “bratwurst” … and at the top will be images, nutrition facts, 

and a web page with a recipe. Stand next to a historic monument and 
ask “how high is the Brandenburg Gate?” And we’ll get you the 

answer, right there on your screen. [..] [T]he goal of a search engine is 
to deliver relevant results to users as quickly as possible. Put simply, 

we created search for users, not websites.”Thomas Höppner 



What is the content of the proposed 
press publisher‘s right?

1. Own right of a press publisher to protect its publications

2. Akin to existing related rights for broadcasters, film and
music producers

3. Right acknowledges investments of the press publisher 
beyond contributions of journalists and photographers 
(e.g. editing, publishing, legal responsibility)

4. Addressed at every unauthorised reproduction or 
making available of press publications – no „link-tax“ or 
„Google-tax“ 

5. Publishers are free to waive their rights – no compulsory 
exploitation
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Why do publishers require their 
own right in addition to that of authors?

1. Press publishers engage many freelancers as journalists 
and photographers

2. Freelancers only grant non-exclusive licenses to press 
publishers

3. Non-exclusive licenses do not suffice to enforce the 
rightholder‘s (journalists/photographer) claims in court

4. In absence of their own right, press publishers are 
dependent on demonstrating a complete chain of rights
for all affected items  
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Robots Exclusion Protocol (REP) as Solution? 
How it Works I: The Robots.txt
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Robots Exclusion Protocol as Solution? 
How it Works II: Robots Meta-Tags



 Insufficient Differentiation: Robots.txt – index or no-index

 Only option: disallow indexing of entire site, directory, webpage, specific image, 

files of a specific file type

 Other actions (display, archive etc) can only be excluded via Meta-Tags

Why the REP does not suffice I

 General concerns

 REP agreed amongst search engines 

 Not binding and not enforceable 

 Interpreted and applied differently 

 Ignored by many

 No supervising body

 Insufficient Differentiation: Robots Meta Tags – entire webpage or nothing

 Need to differentiate between various types of uses and their respective purposes

 No „all or nothing“ approaches

 Determination of scope of allowed usage by content providers not users  



Why the REP does not suffice II
Example for Use of Press Articles 
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Why the REP does not suffice III

 Google’s Webmaster-Tools: access to content is crucial for ranking

 SEO-Expert (webconfs.com/15-minute.seo.php) 

 “Provide high-quality content on your pages, especially your 

homepage. This is the single most important thing to do.”

 "Make your site easily accessible”

 “Blocking Google from crawling a page is likely to decrease that page's 

ranking or cause it to drop out altogether over time. It may also reduce 

the amount of detail provided to users in the text below the search 

result.”

 “If indexing of a considerable portion of the site is banned, this is likely to 

affect the non-banned part as well because spiders will come less 

frequently”
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Myth 1: the right destroys the Internet as it 
makes it illegal to link or share publications

1. The link is safe:

I. Recital 33: „This protection does not extend to acts of 
hyperlinking“ 

II. Case of the CJEU on „communication to the public“

2. Sharing press publications on social networks will not be 
limited any further:

I. Sharing is usually based on framing or inline linking.

II. Publishers wish to engage with with their audience; by 
inviting readers to share articles via sharing buttons, 
publishers consent to the use of their works. 

III. As of today, any reproduction of original articles is already 

illegal for infringing the author‘s copyright.
Thomas Höppner 



Myth 2: the right harms consumers as it
makes it more difficult to access and 
disseminate content

1. Information in press publications remains freely accessible.

2. The right is uncapable of controlling the flow of information. Any 
published idea or fact remains unprotected.

3. While consumers are always interested in free copies of works, 
without incentives to create works, there won‘t be copies either.

4. Alternatives would be even worse for consumers

– less investments in quality content 

– less content made available online

– more content hiden behind paywalls with rising subscription fees

5. Preserving a diverse quality press is an aim in the public interest 
which is capable of justifying restrictions to freedom of information. 
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Myth 3: the right harms journalists as they are 
increasingly dependent on maximum exposure

1. The right aims at securing the sustainability of the entire 
press, including its journalists. 

2. Journalists presumably prefer being paid to being 
visible. 

3. The right will not reduce the overall consumption of 
press publications. 
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Myth 4: the publisher‘s right will
stifle innovation and harm start-ups

1. Clarifying the scope for the use of press publications at 
EU level will increase legal certainty which in the 
interest of all.

2. The rights will allow for more innovations by press 
publishers.

3. In turn, companies that are basing their businesses on 
free-riding on third-party investments without consent 
are acting at their own risk.

4. Policy should encourage investments and innovations 
across the entire value chain, including the production 
of content, not just at the level of its distribution. 
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Myth 5: the right is about protecting 
publisher‘s „old“ business models

1. Publishers were amongst the first to engage the online 
markets. 

2. The publisher‘s right is not about ensuring subsidies but 
about creating a fair level playing field on the online 
advertising markets where content creators and content 
distributors compete for the same advertisers.  

3. The unauthorised reproduction of news content affects 
all business models for publishers including any 
subscription-based models.
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Myth 6: an aquivalent publishers‘ right has 
already failed in Germany and Spain

1. The proposed EU right is not identical with the German 
and Spanish legislations.

2. In both Germany and Spain the legislation succeeded in 
preventing a further escalation of the scope of use of 
press publications. 

3. The Spanish model increased direct traffic to press 
publishers. 

4. The remuneration disputes with Google are not yet 
decided and are based on issues of monopoly power. 

5. The European proposal can overcome any shortcomings 
of the German and Spanish legislation. 
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Summary I
5 reasons why the publisher‘s right is overdue

1. Press publishers require the marketing souvereignity
over the large-scale digital use of their products.

2. Non-exclusive licences from authors are insufficent. 

3. Equivalent rights have been long established for other 
media publishers (broadcasters, music and phonogram 
producers). 

4. The decision of whether an aggregator is more useful 
than harmful for a press publisher should lie with the 
press publisher not the aggregator. 

5. In the digital age, a free press which is indispensable 
for democratic societies requires sustainable private 
press publishers. 
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Summary II
5 reasons why a publishers right is no threat

1. The protection does not cover hyperlinks or frames to 
press publications, e.g. in social media.

2. Since press publishers are free to waive their rights, 
platforms that really create added value will quickly 
come to terms with publishers. 

3. The general exceptions and limitations of copyright 
apply (e.g. the right to quote, private use).

4. The term of the protected „press publication“ is 
narrawly defined. 

5. The right is narrower that that granted to broadcasters, 
film and music producers (no exclusive distribution, 
renting or lending)
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