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Starting Quotes

6‘ | will argue that the growth of intellectual property
In recent years has been uncontrolled to the point
of recklessness. (p. 147)

The [copyright] law seemed suddenly to
metastasize. (p. 153)

The field of intellectual property can begin to
resemble a game of conceptual Pac Man in which

everything in sight is being gobbled up. (p. 156) ,’

David Lange}(1981)f Recognizing the Public
Domain, Law and Contemporary Problems, 147
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Shifting Baseline Effects

“ Shifting. eﬁV|r0nmentana§eI|nes are mter-
R “generational chRarges in perception® of the state
__-of the environment. As one geﬂeratlon =
-replaces another, people S perceptlons of What,x
Is natural change even to the extent that they
no longer believe historical anecdotes of past
abundqnce or size of species. ,, |
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Séeni-Arroyo et al. (2005: 1957)
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Shifting Baseline Effect in IP Debate

We cannot even envision how the much less
restrictive IP regimes have worked

The perception of what is a “natural” level of
protection has changed

Continuous re-organization of the public
domain




What is (in) the Public Domain?

Core public domain
works and inventions
(e.q.: rights expired, ideas)

Privileged uses
(e.g. fair use)

Compulsory licenses
and liability rules

(e.g. patents in case of a
national state of emergency)

See also: Dobusch (2012)

Open content
licensing
(e.g. Creative Commons, BiOS)

Content that is
widely usable
without restriction

(e.g. Terms & Conditions)
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Processes of Organizing Public Domain

Legislative process

(e.g.: corporate lobbying) Standard setting

(e.g. licenses, technologies)

Lobbying _
(e.g.: corporate lobbying) Cons_t.ruc.tlve
mobilization
.y - (e.g. for the adoption of
Protest mobilization certain standards)

(e.g. Anti-ACTA protests)

See also: Dobusch/Quack (2012)
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Standardizing (for a) Creative Commons

U.S. Non-Profit with network Creatlve
of 100+ affiliate organizations commons

Provides a set of alternative  License modules:

copyright licenses @ @ @ @

Opportunities and challenges of a modular approach:

License modularity broadens the scope of application

License modularity leads to incompatibility and thus an
‘imperfect public domain’

Net-effect of modularity on license diffusion is unclear:
attractiveness of choice vs. smaller pool(s) of works
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Recursivity in the Creative Commons Case

Three dimensions of regulatory recursivity:

Standardizing over time (temporal recursivity): e.g.
license versioning

Standardizing across jurisdictions (recursivity between
global and local): e.g. license porting

Standardizing adoption practices (recursivity between
Standardization and implementation): e.g. guidelines
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Example: Sui Generis Database Rights

Originally — in versions 1.0 to 2.5 — database rights were
simply not mentioned

Version 3.0: all data base rights were waived “to give a
clear signal against sui generis database rights and
against their global proliferation. [...] However, eventually
this waiver has slowed down the acceptance of the
licenses specifically at research institutions.” (Interview)

Version 4.0: licenses now explicitly cover database
rights in those jurisdictions that have some
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Conclusions

The public domain is organized and
continuously (re-)created

Significant but not always recognized changes
over time

Recursivity in public law-making and private
standard-setting

Organizing a private public domain depends
on resolving the choice-compatibility-dilemma




Thank you.

Research blog: www.governancexborders.com
N ’

governance
across borders
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