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SUMMARY

Within the context of the Centre for Copyright and New Business Models in the Creative
Economy (CREATe) research scope, this literature review investigates the current trends,
advantages, disadvantages, problems and solutions, opportunities and barriers in Open
Acces Publishing (OAP), and in particular Open Access (OA) academic pubiighmstudy

is intended to scope and evaluate current theory and practice concerning models for OAP
and engage with intellectual, legal and economic perspectives on OAP. It isirakso at
mapping the field of academic publishing in the UK and abroad, drawing specifically upon
the experiences of CREATe industry partners as well as other initiatives such as SSRN, open
source software, and Creative Commons. As a final critical guoal,scoping study will
identify any meaningful gaps in the relevant literature with a view to developing further
research questions. The results of this scoping exercise will then be presented to relevant
industry and academic partners at a workshop irted to assist in further developing the
critical research questions pertinent to OAP.

OPENACCES$UBLISHINGAND DIGITAL ENLIGHTENMENT

Thephilosopher of science Helen Longiamued thatthe social [dimension dinowledge]

is not a corruptingout a validating element in knowledg®dohn Willinsky builds upon this
argument by noting thatthe global scale of knowled@ circulation is criticalo its very

claim as knowled@@® K SNBE T2 NBs +tyeée O2yaidNIAyilia (2 1y26
creation as wellThis study tells the story of thessonstrairts andhow they have promoted

a global reaction to enhand®Ato knowledge generally an@APto academic research and
scholarshign particular.In a momentous speech at the European OrganizatiorNiaclear

Research (CERN) in Geneva, Professor Lawrence Lessig reminded the audience of scientist

! OAP issometimes conflated with Open Publishing (OP), and sometimes understoadnation thatfalls

under the larger category dDP. However, the relationship between the two concepts is com@&is best

conceivedas an editorial process that is transparent to the readers. Similarly to open software, OP emsgshasi
collaboration practices among a massive base of peers. Typical examplesefudBWikipedia, YouTuband

blogs. See, for example, Caio M.tSSNEA NI bSG23 WhytAyS [/ 2ftl 02N GABS
Information-! /&S {G4dzZREQ o6Hnno0v HM Wd al NEKFff W&o / 2YLldzi SN
Property-¢ KS wAasS 2F GKS LyGSNYySiG Ly 618 NM¥deli ®Rdbes hat réqriey 8 Q O H
the absence of economic or permission barriers as OAP doesversely OAP does not require specific
transparency in the editorial process or collaborative practices of content creation.

Helen LonginoThe Fate of Knaledge(Princeton U Press 2002) 122.

® See John Willinsky;he Access Principle: The Case for Open Access to Research and SciMi@rshigss
2006) 34 sttp://mitpress.mit.edu/sites/default/files/titles/content/9780262512664 Download the full text.
pdf>accessed 27 January 2013.
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and researchers that most scientific knowledge is locked &vweag the general public and
can only be accessed by professors and students in a universitggsdtessig pungently
made the point that¥ you are a member of the knowledge elite, then there is free access,
but for the rest of the world, not so much [ . . . ] publisher restrictions do not achieve the
objective of enlightenment, but rathethe realty of éelite-y” Y S \Win®Hix respect, hie path

to digital enlightenmenseems to necessarily passough OAto scientific knowledge.

STRUCTURE ANOMETHODOLOGY

In looking at how this path to digit&nlightenment is being traced in recent timeseoof

the challengeshat this studyhad to facehas been the massive amot of literature that has
been produced on the subject in recent years, especially in the last decguinning the
entire field of academic research, from the natural sciente the humanities In other
words, ascopingtudy and literature review on the subject of OAP is challenging because the
topic representsa quintessential example ain interdisciplinary subject that may potentially
trigger the research interests of any academesearckr willing to investigate the role that
OAP may have inis or herfield of research. In fact, this exactly the state of the liteture

that hasemergedin the past two decadesSince the advent of the first OAP experiments in
the early 1990snatural scientists, social scientists, economists, librarians and legal ssholar
have contributed to the debate providing insightsor promoting practical experiments
themselvesc from their sectorspecific angleln light of this consideration, it isasyto
understand that a comprehensive review of the OAP literatgrand the theoretically
connectedliterature discussing the broader OA movemeris a goathat isextremely hard

to achieve.

Mindful of these difficulties, we have neverthelestsived to provide aroad map of the
OAP literature andhe critical issusthat this literature hasunderlined. We have attempted
to highlight the core literature, projects and business models #@dna verydiversified
array of scientific fields hopefully avoidingg or at least limiting as far as possikteany
prejudicial emphasis on literature originating from a speditd. Indeed, this study has
been carried out by legal scholalsmsed at thelaw department of the University of
Nottingham within the general framework of CREAY&cope and focus of research. The
training and educational background of the authors of this work haweloubtedly
influencedthe overall structure and selection of relevant topics of this stu@gnscious of
this unavodable bias, w hope, however, that the study mayill be able toreflectthe many
different voices that haveeviewed the topic of OAP.

* SeeLawrencelessig Th&/Architecture of Access to Scientific Knowledge: Just How Badly we Have Messed
This U (speech delivered at CERN Colloquium and Library Science Talk) (April 18, 2011),
<http://cdsweb.cern.ch/record/134533%.
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This study has been structured in four sectiombe first sectionhasa broader scope,
serving also as an introductory backgroudthe discussion that follog/in the remaining
sections. It details the history and theory of OAP, together with a review of the main
definitional issues surroundintipe topic. At the same timethe first section alsoaimsto
contextualisethe OAP movement within the broader OA movement and the many prgjects
such as free and open source software, Creative Commons, Wikipedia or open patenting,
that have emerged as part of innovative networkedepgroduction ethicsSectiorstwo and
three tackleissues concerninthe legal framework within which the OAfebateis located
and the economics of OAP. In particular, the tension between the present copyright system
and OAP is discussedSaction two,with special emphasis on the rationale and incentive for
copyright protection in academic research. Ag&krtion two tries to frame the OAP debate
within the international Access to Knowledge (A2K) debate and the educational divide
between developed, deloping and emerging countries, by reviewing the relevant literature
that has discussed this conundrum. Section three looks at the economics of academic
publishing and the emergence of OAP within these economics and market constraints, both
from an historcal standpoint and by reviewing the several business models that have
emerged in thedomain of online repositories and journal and book publishifgis third
section has also focused on the predominantly economic literature hlaagtdiscussed the
value aml metrics of OAP, especially in terms of research immatettion advantagequality
of research, and peer review processOAP Finally, the last section of this study provides a
brief overview of the emergence of OAP mandate policies, whegdmto be increasingly
implemented by universities, funder institutions and governmental bodies as an instrument
to foster aglobalisedfree distribution of knowledge and overcome the gance that the
traditional mechanics of academic publishing may postitgoal.

FINDINGS

As a result of this broad overview of the OAP literature, we have highlighted a number of
research gaps that should serve gsdancefor future research on the topicAlthough, as
mentioned above, literature discussing OARlentiful, the subject is still in its early stages
of development and additional researdh needed in several direction®s a preliminary
commenton the massof literature in question we notethat, also as a consequence of the
extremelydiverseresearch intersts on the subject of OA®Pwhich may bemostlyunrelated

to the specificresearchtraining orexpertiseof the authorc the literature may tend to be
repetitive andfocus onbroad ethical issued\t times,especially in early scholarshipere is
too much rhetoric in the OAP movemeéntrguments that seems to overlook the standard
well-establishedcopyright rationaé. Argumentsemphasisinghe need for OARN the basis
of the responsibility of scholars because of the impact of tihegearchsubjects o the daily
lives of the publichave beenfrequently put forward. These arguments are unsatisfactory,
especially if they do not carefully take into consideratitve justifications that copyright
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theory has brought about for providing exclusive rights tghars. In this respect, thse
arguments maybe easily dismantled by 300 years of cogltiliterature, which justifies
protection through either natural rightsor incentive theory A point that should never be
ignoredis that copyright protection is a legal tool that empowers authors, not publishers. In
fact, historically, copyright law has emerged as a reaction tontlb@opolisationof culture

by publishers Given all the unsatisfactorgonsequence®f a process of ovexpansion of
exclusive rightsover intellectual outputs which tend to be increasingly vested in
intermediaries rather than authorgopyright protectionstill locates its basic rationale in an
incentive for authors to create for the enjoyment of the pwbbr ina natural rightthat
provides authors with the fruits of their labour, therefore making them free from any
external control Therefore, itshouldalwaysbe emphasisedhat OAP can onlppe promoted
through firm economic arguments sustaig an incenive for authors to make their works
free and open to the public.

Again,asanotherpreliminary commentit is worth noting that diverging viewseemquite
rare in the literature at least as far as the basic tenets of the debate are conceBesides
the increasing emergence of views questioning theattled OA advantag&there is general
agreement ofthe needfor embracing OAP as an instrument of enhandeshocratsation
and an opportunityto rapidly speedup the process of knowledge creatioAlthough the
democraticvalue of OA in academic publishing and circulation of knowledge seems at first
sightquite undisputable more nuanced views woulstill probablybe welcome.So far the
academia seems to have embraced OAP as a panacea for all theofeedsnmercial
academic publishing, but a serioosnsiderationregarding the way in which OAP is going to
changeacademic mechanics, especially in the domain of academic careers, promotion and
reputation, still seems to be necessary and so far not fadlyieved Also,it seems that the
literature hardly makesany distinction between publicly funded and privately funded
universities andesearchor with regard topartially public and parially private uniwersities
These distinctions are certainlyorthy of more specific investigation.

Besides these general annotations, we have laid lmiow a few specific research gaps
that in our opinion would bevorthy of additional investigation.

Research Gap t Historical Perspective

I.1. Looking at OAP from dmistorical perspective is an exercise only partially completed by
the literature and more investigation may be opporturfes we have tried to briefly shofv
the idea of OA to scholarly knowledge hagpeootsin human history. Although the recent
history2 ¥ W2 LJISY & O eSighedaad pét inth cotrdafoyi with the modern OA

® Seeinfra Section 3.5.

® See infra Section 1.1.
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and OAP movement, no literature has investigated the longgmightenment tradition that

from Plato to the mediS @ f LINE @S bciedtid donuiR & éstiz¥hdeYendi non

potesQ Kl &a aSSy (y2¢ftSR3IS +ta | 3IAFH G2hatda KIF NB
Ytiends hold[ . . . JA Yy O 2 MryparnfcOlar, how that tradition hagansitionedinto the

W2 ISy A0ASYyO0OSQ Y2@0SYSyid GKIFG saydeddERof Ay K
investigation as this historical transition has nas yetbeenelucidated Broadly, this strand

of researchmay constitute a useful analysis strengthen foundationadrguments in favour

of OAP for scholarly research.

[.2. Again, besides theneglected review of the prenlightenment tradition, further
discussion of the historical and cultutedkagebetweenii K &pencienceand modern OAP
movement would also be welcome. Reference to the relationship between the two
movements is provided bgome literature but more specifically dedicated studies would
constitute a useful resourcerinally, review of the historical triangulation between open
science, learned society and OAP may be a meaningful field for additional research in order
to understand the historical evolution, and the reasons, that hded learned societiesto

derail from the stricter open science ethos and forge an alliance with commercial publishers,
which have propelled in part some of the hurdles that the academic community fas
0SSy FFIOAYy3 4AGK GKS WaSNALIfE ONRaAAAQOD

Research Gap Il: Copyright Protection and Theory

[I.1. Literature has investigated at length the sustainability of the traditional copyright
rationale in light of the specific economics of academic publisimgeneral terms, it has
found that economic incentive is negligible for academic authors. In this respect, however, it
may be worth further reviewing differences between academic outputs. For example
textbooks are more lucrative than other research outputs, such as monographs or articles,
and authors may not embarbn those research projects solely on the basis of a reputational
incentive. For some types of publications, the economic incentive beaynportant for
academic authors. Therefore, the circumstances in which the economic incentive becomes
relevant for academic authors should be more carefully reviewed by the literature. These
circumstances may in fact turn out to be scarcely relevant forliplybfunded research,
which is the key concern triggering OA mandate poljdiesvever, the literature should try

to differentiate between research outputs in order to clearly define what should be covered
by OA mandate policies and what should not.

I1.2. The OAP movement has placed special emphasis on Creative Commons (CC) licences as
a tool to promote more unrestricted circulation of scholarly knowledge, and in particular on

the CGBY licence allowing any use provided that attribution is giverBQas been
endorsed by several OAP initiatives and recently also by governmental and re$edzghR S NB& Q
OA mandate policies. However, concerns have been rameout the adequacy of
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mandating C@Y licences. In this respect, additional literature rdayote specific attention
to reviewing the issues surrounding these concerns

Research Gap Ill: Economics and Business Models

The next set of research gapsay be loosely related to the economics of OAP and the
business model®f the academic market players. Thesesearch gaps look at business
models from the perspectivef the univesity, the individual academic, arlde publisher.

[11.1. Open University, Open Educationand Open Educational Resources

Together with OAP, the promotion of Open Education (OE) and @gecational Resources
(OERSsis alsogaining momentumespecially in corection with the pressing neeid provide

a solution to the scientific and educational divide between the global North and global
South. Also, the global emergence of Massive Openn®rClasse$MOOCshas further
increased thdevel ofattention given toOE and OERB light of the consideration that the
next challenge for OAP may be its integration within the university environmeitianal
research would be welcome discussingwhto correlate the OAP movement to the OERs
movement.Theredoes notseem to beanyspecific literature dealingyith this interaction.In
particular, pecial emphasis should be given advanced discussion of thategration of
OAP business models into OERSs projects

SQudiest 221 Ay3 |4 GKS AYLIX SYSyidlFrdA2y 2F h!t Y2
platforms, bearingin mind the specificities othese projects, would constitute a natural
advancement of the resach in the field. Generally speakingere seems to be littlserious
literature investigating the reality of MOOCs and none looking at the connections between
MOOCs and OAP.

Furthermore the study of the interaction between OAP and OBRsspecially fevant in
the domain of OAP for books, most of the course matetbaingin the form of bookslt is
worth noting that course books are often learnedompilationsof previous knowledge,
whose shell of copyright protectabilitpay bethinner than in the cae of other workswhich
may render any rationale for strong copyright protection even weakand even add
additional strength to the promotion of OAP in this field. The sought literatonay
readdressthe investigation ofsustainableOAP business modeldor books towards the
provision of courseware materials sn OE environment, with special emphasis on how
these business modeshouldbe integrated within the university setting

l1l.2 . Academic Scholars,Reputation, Prestige and Careers

One of thebiggest conundrumsurrounding the OAP debate, whidften seems not to be
highlighted sufficiently by most literature is the logical connection between scholarly
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I dZzi K2NBQ AYyOSYyGA@S (2 ONBFIGA2YZ | OF RSYAO NXBI
factor, and the academic road to tenure and promotion. The analysis of the interaction
between these variableseems a very relevant line of research that may prove critical for
strengthening or weakening any argumendiscussingthe sustainability and toader
adoption of OAP modeldn particular, besides a general overview of these notions within
the context of OAPstudies may be welcome in defining roadmaps and solutions to adjust
the emergence of OAP to academic procedures, policies and standartie ifield of
academic career. Agaim close associatiowith the sought investigation mentioned above,
research should also look at the effects of OAP on new entrants in the academic markets
light of part of the economic literature that seems to seggthat OAP may have more
benefidal effects for welestablished and supestar academic authors thdor others.

lll. 3. Academic Publishing Market

Although deeply investigated by the literatutiere isstill the potential for lines of research
in connection with the economics of treecademic publishing market aiitd interaction with
emerging OAP business models.

[11.3.1. Competition

One researchquestion that may profit from more investigation teat of the interface
between competition law andthe monopolistic nture of copyright inthe academic
publishing marketSpecific studies should lo@k the sustainabilityfrom a competition law
standpoint of the escalating pricés the academic publishing sector, with special emphasis
on reviewing thereasons and rationale for allowingergersand acquisitionsn this ateady
very concentrated marketAlso, h connection with the review of antompetitive practices
one point that may bavorthy of more investigatiorg and, according to Willinskyjs missing
from the current economics of OAis a more exact accounting for pricing differendss
commercial publishers and other academic publishelsnce, literature should also review
how OAP business models may or may not chatige present marketdysfunctions
projecting whether the competition equilibrium will be enhanced or worsened by OAP and
againinvestigating whethecertain business modeisould be better than others to addss
this monopoly power problem.

[11.3.2. Cost of Closed Access

Sone authors havenoted that in all the economic discussion the cost of not moving to OA is
ignored. Most of the quantitative exercise has focused on the billions that the academic
publishing industries contribute to the global economoy,the citation advardge that OAP
may offer, or the economic advantage of adopting OAP in terms of sawhgsiblic money

" Seeinfra Section 3.2.1.
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However, no specific economic quantification has addressed thess of efficient
communication between scholars, and in partasuthe stifling of innovativenterdisciplinary
research and crosdiscipline synergy of resear@wlithoughit is an extremely difficult value

to quantify, and similar quantificatios have been attempted quite unsuccessfully by
economiss trying to defne the value of the public domain, research in this direction may
substantially strengthethe arguments of OAP advocates.

111.3.3. Article Processing Charges

111.3.3.1. The Article Processing Charges (APCs) business model has emerged as the
seemingly most sustainable business model in acaden®®P For the large part, the
literatureQ docus has addressethe discusgon of this OAP business modeHowever,
although widely implemented and irrefutably the dominant business model for OAP, APCs
have also cdllected a large share dfritiques In this respect, orthe one handit may be
useful to undertakea comprehensive review of the value and disvalue of AlRECbusiness
model, including variations such as the-salled hybrid OAwith special emphasis on éh
longterm sustainability o APCbusiness modelslhis review shouldlsobe accompaniedy

an investigation of the foreseeable scenariosvhich the global implementation of APCs as

a primary tool to sustain academic publishing may lead academic résearcthe other
hand, research anditerature should mapand discuss in more deta®AP business models
that may be an alternative to theAPC model, highlighting the possible advantages
sustainability challengesnd foreseeable effectef their implemenation on the future of
academic research and publishing.

111.3.3.2. An additional research gap doselyrelated to the implementation of theAPC

business modehs well ascompetition issuesResearch should investigate the opportunity

for introducing specific regulatory mechanisms for APCs, espelnaking atthe negative

and positive externalities dfavingfixed APC prices in this fiel@ne possible useful research

exercise would be to make a comparative study between a model fed iMPCs and the

French model for fixed prices in books, expanding the investigation to similar meclsamism

other jurisdictions, if any is in placer other markets This research strand apges to be

critical in order to avoid a recursive recurrencerising costsSF N2 Y (G KS WaSNRARLFE C
Wit/ &a ONRAAAQ>S a2 UK linffacteangy hotingDKI y3S SGOSNE G K

111.3.4. OA Book Publishing

OA book publishing is set to be the next challenge and frontier of Bl&f®ugh projects are
emerging in abundarte to investigate viable business models to promote OA book
publishing, literaturestill seems to be scarce on the subject. Comprehensive works focusing

8 See infra Section 3.5.1.
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exclusively on OA monographs and books are expected. Investigation should first of all look
into the applicability to books and monographs of the arguments that have led to
questioring the economics of scholarly publishimg journals Again, research should be
undertaken to review business moddty academic books, compare them and identify the
mog sustainable, also in light of a possible inclusion of books and monographs into
mandatory open access regulatory frameworks.

Research GaplV: OA Mandate Policies

Anotherset ofresearch gapemerges in connection with the widespread implementation of
OA mandate policies.

Literature has noted thatthe advantages of OA mandate policies will be better
understood only when a comprehensive picture of their history and current practice is
providedin systematic studiesence those systematic studiasuld be a welcome addition
to the literature

IV.1. Compliance and Enforcing Mechanisms

Althoughliterature haslooked into the compliance rates of OA mandate policies, almost no
attention has beerdevotedto enforcing mechanisms. Literature should carefetkamine
procedureswhich assure complianceith OA mandates and produce a set of proposals for
defining which enforcing mechanismsf at all and to which extent should be put in place

to force incompliant academic researtsto meet the OA mandates. This discussion should

be inserted imo the broader reengineering of academic procedures and norms to evaluate
academic performances and manage academic carddvs.global integrated refornalso

seems needed according to commentators noting that the success of an OA mandate policy
Ay GSN¥Ya 2F O2YLX AlFYyOS |yR Fdzt £ LI NIOAOALI GA
O2YYdzyAOlI iAz2ya ¥eaidsSYy A& | R2dAGSRQO®

IV.2. Academic Freedom

The implementation of OAP mandate policies also poses criicadernsn connection with
academic freedomSome journals with high reputational value may radfer an OAoption

or have prohibitive APCs or other costs, which may impinge on academic freedom.
Academics should have total #dom to publish where thewish; otherwise academic
freedom may be limitedThe very sensitive question of academic freedom has received
limited attention by the literature. Therefore, additional research may specifically
concentrate on the curtailing effects that the OAP mandate regime may have on academic
freedom and the mechanissithat should be put in place in order tainimise theseeffects.

° See infra Section 4.5.
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This is, in fact, one fundamental questionaththe OAP debate should answadlk. is
disputableto pave the way @ enhanced access to knowledgg limiting the freedom of
academic authorso make independent decisions regarding timediumand placethrough
which theywant to make their voice heard.

I\VV.3. Rationale for OA Book Publishing and Mandate Policies

The inclusion of monographs in OA mandate policies may give rise to criticism and
opposition. If one of the basic supporting arguments for @APublicly funded research

and therefore for justifying the fairness of forcing an academic author am@A policy
mandate against several hundred years of copyright incentive the@yhe coverage of the
LJdzo £ A OF GA2Y Q& & dzo ehSuit, OXP for BoBKREIMay Presérit Schald@hging | N
case. Is a book the same as a journal article in terms of perfect overlapping between
research grant and the subject matter included in the publicatidh®s probable that
research may come up with fruitfuésults investigating along these lines, also in light of the
consideration that OA mandate policies for monographs and books may pose a far more
serious threat to general copyright theory than OA mandate policies for journal articles and
other research atputs. Undeniably, the book has criticaltharacterisedthe history of
copyright and authorship rights more than any other creative artifacts. Dispossessing an
unwilling author, although academic, from the highest fruitdtafir ¥ 3 S y¢ Sutiagthose
embedded in a bogkwhich tends to become a comprehensive representation of the whole
authorial persona, which cahardly be confined to the results of work carried out in
fulfilment of a research grangmay potentially turn upside down 300 years of Locke
theory of copyright. Any such policy decision must bsupported by a very careful
investigation andshould havestrong theoretical justifications.
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ABSTRACT

The firstpart of this literature review starts in Section 1.lwith an initial review of the
historical underpinnings of the notion of knowledge, with special emphasis on academic
knowledge and its traditional open access stawfsabsent copyright regulationsThe
construction of knowledge as a gift has throughoue ttenturiesfaceda relentless process

of propertisation Sectionl.2 givesan account of this trend towards commaodification and
propertisation of knowledge, before looking at the semergence of open access and gift
economy in the modern interconnected giial society.In looking at the return of open
accessSection 1.3discusses in general terms the theoretical backgrotmapen access
publishing, including the commons movement, digital commons, free software and open
source, creative commons, wikis amWdkipedia, science commons and open patenting, and
finally the notion of open science, which is an umbrella concept within which all the
emerging open access movements must be fran&sttion 1.4ackles more specifically the
emergence of the open accepsiblishing movement, looking at its history, definitions and
subthemes, such as OAP in science, humanities, law, primary sources, etc. Bectilyn

1.5 frames the overall discussion within the analysis of the notion of academic cultural
commons, openuniversity and open learning, and the construction of open knowledge
environments.

1.1 SCIENTIAEDONUMDEI ESTUNDEVENDINONPOTEST

The modern debate about the future of academic publications tends to present OA as an
unprecedented change of paradigm, eap of faith In contrast the idea of OA¢ and the
return of OAC has a credible source in the history of knowledgén ancientGreece and

most premodern civilisations knowledge and information seem not to have been regarded
as an ownable commodit¥.In this respect, the example of the Sopkid®aching activities

may be instructive. They were the first grotgpteach in exchangtr a rewardand the fact

YSeeKatb A1 2t dzd t SATSNE WeKPDEWNBA®NY | 2B 0aKBE FAYY2y &St LIF dzf
IIC 679 (discussing open access publishing as an historical recurrence)

! See Christopher May and Susan K Setkllectual Property Rights: a Critical Histdtyynne Rienners

Publishers 200806.{ SS Ff a2 /NIl |1 SaasSszs WwW¢KS--Ak280: mTdealintieSt f SO
. FEFYyOSQ oHAnnHU Mo MDH YaRhciBrik Greedzddid rot think Bfknowlgdgelnd sprething< | G

that could be owned or soféhnd adding thatfa] tour of the [ . . . ] great civilizations of the pneodern worldg

Chinese, Islamic, Jewish, and Christaaveals a striking absence of any notions of human ownership of ideas

and their expressiory


http://books.google.com/books?id=k6SKQgAACAAJ&dq=inauthor:%22Susan+K.+Sell%22&ei=IbvHS-OVC4vOzQSim6mTCA&cd=3
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that they took feesfor their teachingsvas largely objectetb by many*? In any event, even

in the case of the Sophistswnership wasunlikely to beattached to the subject of their
teachings> A large number of manuals reporting their teachings were written by their
audience and then copied by others. No objection to this practice is reportedhéy t
Sophists. Conversely, they may have regarded these manuals as a form of publicity that
expanded their reputation, and perhaps increased the reward that they may have earned
through their freelance teaching activitiés.

NN

Again, awvell-known story relatedi 2 t £ | 12Qa (Sl OKAy3da asSSvya
GKFGO (y2¢ftSR3IS gl a yz2a4 G2 o06S GNBIFIGSR la
writings were undoubtedly taught first to a small circle of students. Rdtearers appear to
have first brough the material before the public by circulating the written reports of his
lectures. Hermodoros of Syracuse, student of Plato, is reported to have made a trade of the
altsS 2F tfl G208 fSO0GdNBa | Fi S @talkBB\sdeeN vy I 4 N.
probable, the teachings of Plato were a gift to his hearers. In contrast, Hermodoros carried
t £ G2 Qa off 200SKily ar#l lseturedertain profitsfrom their sales®l SNX 2 R2 N2 & Q
conduct was highly condemned in the Ancient world. The moral contemptibility of
Hermodood Q | QUMYIARREA ENAROdzGAY I t £ | (2 dsSmiscordNX & T2 N
earned such widespread contemasto become proverbiat W1 SNXM&RE RBa Ay (NI
¢ as reported also by Ciceioafamousletter to Atticus*®

< [N

In the sixth centurya.D., an attempt to protect openaccessto knowledge from private
enclosurehas been reported to have precipitated a civil waburing a visit to his ancient

{88 51 @GAR [ CEEY 1T W 2YONY i A DANI: ERE GeB A \{ 2QIK A 8Dy QW 1t |
(discussing the Sophistic model as opposed to the Socratic one); George B Kerée@pphistic Movement
(CUP 198125.

¥ SeeSalathiel Mastersony/ 2 LI8 NA IKGY | AaG2NE | YR 5620 %237nei¥iiaffeti Q 6 mdn
Masterson Copyright: History and Developmg(roting that Protagoras was the first who received pay for his

lessons, howevekis remunerative works is [ . . . ] an example of property produced from an intellectual

product, but nd yet of property resulting from the production of a work of literatGre

“See May and Selhtellectual Property Righ{s 11) 45.
> See John idon, The Heirs of Plato: A Study of the Old Acad@ay-274 BC) (OUP 2003) 1298.

'® SeePhilodemos, VI History of the Academyl @ as cited inlll-VI Proceedings of the Danish Institutes at
Athens(The Institute 2000) 30. See also William MukeCriical History of the Language and Literature of
Ancient Greecé_ongman et al. 1853) 39.

YSeeY I G KINXAYyl RS fl 5dNFyidlégsSs WeKS hNAIAya 2F GKS t Np
Hp . | Ly@&Qt [ W oTZXI cn
® Marcus Tullius Cicertegtters to AtticugDavid R Shackleton Baijeg, Cambridge U. Press 2004) Xl 21a.

% See, reporting the anecdote, Charles F Montalemb&ajnt Columba: Apostle of Caledorfi&illiam
Blackwood and Sons 1868}-25; Edward A CocK.ife and Work of St. @onba (Simpkin, Marshall 1888) 56
57; Harold C Streibicfihe Moral Right of Ownership to Intellectual Property PaRrbm the Beginning to the
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Psalter. Apparently, Finnian discovered Saint Columba clandestinely at work and demanded

the return of the copyhe made. Finnian contended tha copy made without permission

belonged to the owner of the original. Saint Columibfusedto surrender the copy and the

question wasreferred to the King of Tara, one Diarmid or Dermot. The king decided in
favour2 ¥ CAY YAl Y 0 &verytdd Belrds S golvabk (8 copy), as to every

cow belongX § NJ *DAndef®dbyithe decision, Columba started a rebellion which ended

with the defeat of the king. For once, copyright expansionism did not pay off. The copied
manuscript, now on display ilé Museum of the Royal Irish Academy, was later known as

the Catach or Fighter, or Book of Battle Together with its silver case, the book was carried

Ay olGGtS o6& GKS hQs2yyStt Oftly (2 Sy&dz2NB OA
Saint Cdumba fought strenuously for the righo transcrike other manuscripts throughout

his life, as also indicated by another incidehhis time SaintColumba placed a curse on the

work of Longarad, a reclusive doctor of law and philosophy, who refused tGdieimba

examine, and presumably copy, his wofksAs a result of his life and activities, Saint
Columba is remembered by history as a great collector of manuscripts and one of the
initiators of the monastic amanuensis traditiéhPerhaps his quest for opaess and access

G2 20KSNBRQ 62NJ & YR YIydzZzaONARLIia LI @SR &az2yY!
copy works and preserve the riches of ancient knowledge for humankind. Boosted by figures

like Saint Columba, the Catholic Church wasatlystfor culture, erudition and learning

during the secalled Dark Age, with monasteries servagghubs of knowledge resourcés

Saint/ 2 f dzY 6 I Q& defeiicéldd 9pdr2adeass to knowledge and culture definitely
intertwined with the medaeval belief thatéarrhA y 3 gl a (2 @d¥&Igelisdaa I 3T A
gift of Godl Y R Ol y Y 2 a medaBval drdvierR @3> The proverb was actually an
interpolation into canon law doctrine of a passdgem the Book of Matthew in which Jesus
exhorted the disciples to treat the knowledge they received from him as a gift to be shared.

In that passagé WS adzd A& NIF]REWISS K | 1S aNBEOSRIMGaPE FNB S
in the words of Marie de Fraeg¢the gift of knowledge was to be left open to seed and burst

Age of Printing(1976) 6 Mem. St. U. L. Rev. 1;110 MastersonW/ 2 LB NAIKGY | Aai2Mp | yR 5
622-623.

%% Cock Life of St. Columba 19) 56.

! |bid.

2188 {(NBAOGAOKE We¢KS az2M}1fl. wAIKG 2F hgySNEKAL (G2 LtQ
% See ibid63; CockLife of St. Columb@a 19) 65.

* See May and Selhtellectual Property Righ{® 11) 49; Arnold HauseiThe Social History of AiiRoutledge

1999) (1951)152.

188 DFEAYySa t2ai0(s YAY2Y DA2OFNAYA&T YR wAOKIFENR Yl é&cs
Donum5SA S&aidx ! yRS =+ Sy RRADVCGRLYS, 19RIMSaGE¢Q ompppy - L
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into flower. In the prologue of her tales, Marie de France described the productive web of
reciprocations of knowledge exchange by stating:

[tlo Whom God has given the gift of science / And the eloquence of good speech /
Must not be silent or conceal it / But willingly show it / When a great good is heard by
many / Then it begins to seed / And when it iiped by many / Then it bursts into
flower.?’

The medaeval canon law doctrine reinforced the Greek ideal that, as we fseen
earlier, was represented inthengt I & 0 A y 3 LINRHeBSNdobd thdeRid tdddeY W
In medaeval times, the Greek idelawas applied fom long time to storytellers, the sale of
notarial and scribal productions, do professors, who were to take no fees for their
teachings® In the case of teaching, the patterns of gifts in knowletygsed transactions
were still vital aslate as the sixteenth century. At this time, studentsin Paris and
Montpellier used to present banquets, fruits, sweets and wine to their professors after
examinations and disputatiorf8.The old humanist ideacientia donum dei est, unde vendi
non potestwas partially reflected also in the reproduction of manuscripts, at least within
university settingsAfter universities took over the role of the monasteries beginning in the
twelfth century, they maintained a strict open access policy towards lietgual resources.
The university regulations excluded property rights over any written words by providing that
manuscript dealers could not refuse tend a copy to a member of the university even
though the loan was requested for producing copteAgan, the secalledpeciasystem was
an example of a fully operational primitive peterpeer network,in whichthe copying of
manuscripts was perceived as a meritorious and godly’aBhe peciasystem was originally

*®Matthew, 10:8.See also $3 34 ST WeKS wAaS qam2rLy G St t SOGdzr f t NRLISNI &

" Marie de Franceles Lais de Marie de Fran¢éean Rychner ed, Paris 1973) Prologue-&1.See also Laurie
! CAY1S I'yR al NIMagi@al Mistregs KToud:KRatvohage, Intdflectual Property, and the
Dissemination of Wealth in the "Lais" of Marie de Frabhced H n9Gns479, 498.

BL8S plLdrtAsS %SY2y 51 @Aas Y. Sé 2y R-CeitiySFraaed NJ 31y o 0 2 2 p &
Transactions of the Royal Historical Soc&y 71 (noting, however, that the text of Luke thi@e laborer is
worthy of his hir€éwas finally used to justify some payments for the teachers and scribes.)

#|bid72; Posand2 1 KSNB S WeKSSa8RASOH tzY gHWEAD LRSHEQ oY
¥SeeDavisy. Se2y R ((K2B) 7H7R.N] S Q

%l See May and Selhtellectual Property Rights 11) 50; Masterson®W /L& NA IKGY | A&3G2NE | yR 5 ¢
13) 624625. But see Mark Ros@uthors and Owners: The Invention of CopyrigHtarvard University Press

1993) 9citing Geage H. Putnam, Books and their Makers During the Middle A¢fédlary Housd 962) (1896

97) 481483 (noting thatih the Middle Ages the owner of a manuscript was understood to possess the right to

grant permission to copy it, and this was a right that could be exploited, as it was, for example by those
monasteries that regularlgharge a fee for permission to copy one of their badpks

% CfDavis,W. S82yR (@20 alTMIGSHBS +f a2 DNIKIY t2ffl NRS WeKS
''YAGSNEAGASEQES Ay alfO2fyY tMedeaSScribésyManuscypR Ml d ibrddies? | (1 & 2
Essays Presented to R. Kel45161 (Scolar Press 1978); Alexander Gieysktanagement and Resourcéas
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developed in European universities as egulated procedureor reproducingbooks and
keepng their prices as low as possible. Tieciaewere sections ito which the books were
broken, then loaned, usually for a small fee, to be copied by students. The distribution of the
peciaeamong a large number of students working simultaneowsigbled copying in a
shorter amount of time than a copier working alone. Even after the emergence of
commercial scriptorid> university authoritiescontinued torecognisethat knowledge was a

gift of god that should not be sold too dearly by implementing a careful regulation of the
rates for the rental and sale of manuscripfs.

Erasmus of Rotterdam evo#tethe pre-modern tradition of openness and sharing of
knowledgeby starting his collection oAdages in 1508 programmaticallywith the proverb
WASYRa K2t R | ff ¢afidoryird Gomriuyfia anRidi he yoriginal Latin
version®® The ancient traditiorechoesLJ2 6 SNJF dzf t & Ay O9ONJ aYdzaQ LINR 3|
NEOI f € 0KS f ASAtBraalia®'F § &+ QB AdzA YR 20 KSNJ 6 NR G
among themselves in this way, as partners holding in comnhaed societas et rerum
communi® ¥©The Adagesof Erasmus is particularly successful product of the emerging
printing industry of theearly sixteenth century that looked ahead to the development of
copyright and back to the ancient tradition that ideas and knowledge should be universally
shared i the spirit of friendship’ A longlasting tradition of gift exchange emerges in the
mediaeval and early Renaissancenechanics of book distribution and circulation.
Traditionally, medieval manuscripts included an illumination of the author on bended knee
presenting the book to a patroft. The illuminations attested to a tradition of public gt
the exchange of books. As reported by Natalie Zemon Davis, gift exchange was the dominant

Hilde De RiddeBymoens (ed)A HISTORY OF TMINIVERSITY IEUROPEVOLUMEL, UNIVERSITIES IN TMEDDLEAGES
128129 (Cambridge U. Press 2003).

% Scriptoria were the pblishing houses of the time, where multiple copyists reproduced multiple editions of
books by handwriting.

“SeeDavisy. Se2yR (KB 7al NJ SiQ
% Desiderius Erasmus, The Adages of Erasmus (William Barker (ed), U Toronto Press2D01) 28

% SeeEden KatlyFriends Hold All Things in Common: Tradition, Intellectual Property and the Adages of
Erasmus(Yale University Press 2001) (noting that thdages‘Hot only credit antiquity with Renaissance

K dzY | vy A & Ys€adinglpf tRadition but also helps to set in motion the inevitable collision between a shared
notion of common tradition and the privately held interest in the written word that later centuries will call
intellectual propertyp.

%" SeeEden KatlyFriends Hold All Things in Common: Tradition, Intellectual Property anddhges of

Erasmugd , £ S | YAGSNEAGE t NBaa wnnmo o6Fftaz2 | NBdAy3d GKIFG
KdzYt yAayYQa dzyRSNEGFYRAY3I 2F GNIRAGAZ2Y odzi | faz2 KSf LA
notion of common tradion and the privately held interest in the written word that later centuries will call
AyiGaSttSOldzkf LINRLISNI & QO ®

® See e.g, Karl Julius Holzknechtjterary Patronage In The Middle AdE8S (Frank Cass & Co. 1966) (1923).
See also Clark HulsEhe Rule Art: Literature and Painting in the RenaissaddgU. Chicago Press 1990).
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method for the initial diffusion of latemediaeval writings® The author used to send the
work to a powerful reputableand wealthy person, who sent back a gétthanced the lustre

of the work through his reputation, and defended the work against criticism, if nece€sary.
In this context written scholarly correspondence among individual scledad exchange of
manuscripts irthe form of a giftcharacterisedhe scholarly discourse before anibr a long

time, after the advent of print.Inspired by the Erasmian and anciethos of commonality

and friendship the goal & the first university presseg which appeared shortly after the
invention of print, such asx@rd UniversityPress already printing in 147@was to advance
scholarship through making the research available to fellow scholars, rather than selling
books.*

The advent of the first academic journals in the seventeenth cenhstjtutionalisedand
generalisedthe pre-print ¢ and early print¢ systemof scholarly correspondence among
individual scholars and exchange of manuscripfBhe crystallisationof that systemled to
0KS SYSNBSYyOS 27 (i KSAsPaliDawlhas 2rguedifemlSaywoik OA Sy O
dedicated tothel A & G4 2 NA OF £ h NA Fthe/nzed B Buildtahpubficly re¢oGnis&ly O S Q
reputation within the patronage economy fostered more open forms of sciéhéith the
creation of the Philosophical Transactionsf the Royal Society of London bilenry
Oldenburgin 1665¢ the first modern peetreviewed academic journd the old scholarly
tradition of open knowledgevas channééd into a procedurdor establishing knowledge
claims that could be evaluated anelcognisedby peers and themtilisedby the public** The
very same year, thédcadémie Francaise in Pasiarted publishinghe Journal des scavans
which was even more influenced by the previous forms of manuscript epistolary exchanges
that were so typical of the Reiblic of Letters” Both publications wereharacterisedy the
fact that scholarly associations of the state were supporting the system, construing scholarly
publication as a public good rather than a commodftyAs Paul David has noted, modern

¥SeeDavisy. Se2y R (2B 7a N] S Q
40|d

“ Michael NentwicE YBew8 YY2RATAOLFGA2Y AYy ! OFIRSYAO Yyzséf SRIS 5
Studies 21, 242,

2 Ibid 22.

BU8§8y F2NI Ly KAAG2NRAOFE Fylfearaa 2F GKS yz2i
{OASYyOSUyYy 'y 9aaleée 2y tFGNRyYylF3ISs wSLlzil GA2Y
(2008) 3(2) Capitalism and Society 1.

* See Jean Claude Guedény hf RSy odzNHQ& [2y3 {KIFR26Y [AONINAIYAS v
Control of Scientific LibrariéAssociation of Research Libraries 2008 &http://www.arl.org/storage/
documents/publications/iroldenburgslong-shadow.pdf accessed 13 June 2013.
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“* |bid 5 (describing the more marketed departure from the past of Blosophical Transactioffscompared
with the Frenchpublication, although the two publicatiehavealwayso SSy O2y aA RSNBRR | & Wi gA
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public patronage of research and scholarship still remains@hdzNR LISy FSdzRI f A &
gift to the economic vigor afapitalism in the modern ag@’

1.2 THEROAD TOPROPERTISATION

The idea that culture, knowledge and creativity are gifts that carbesold on the open

market has strong roots in ancient and maelral times. Eventually, the market took over

almost entirely by the begiting of the nineteenthcentury®® Since the 196Qslaw and
economics scholars have launched a crusade to expose thefeél# commons, the evil of

not propertising®® Since Harold Demsetz, economists have viewed property rights as a
desirable tool tointernalisell KS  FdzZf f a20ALf @It dzS wmaEimisgs 2 LI S Q
the incentive to engage in those actiotfsAn influential article written by Garret Hardin in

1968 termed the evil of nopropertisingthe tragedy of the common. The subject of

Hardin@ essay was the carrying capacity of the commons and its limits. Hardin identified the
tragedy of the commons ithe environmental dysfunctions of overuse and underinvestment

found in the absence of a private property regime. Hardin made it clear that any commons

open to all, ungoverned by custom or law, will eventually collapsé. NRAY Qa Iy I f @ aA
the debateto come® The fear of the tragedy of the commons propelled the idea that more
property rights necessarilled to the production of more information together with the
enhancement of their diversity. In this perspective, the prevailing assumption is that
anything of value within the public domain should be commodifiethis Wultural

YtbhdzA ! 51 GART W/ 2YY2y | 38ydeé /2yGN}IOGAYy3d FLYyR GKS 9Y
American Econ Rev 15, 20.

““Seea l NJ  WReiT8nihs o the Law: The English Copyright Debates and the Rhefatiie dublic
Domairf)2003)66 Law & Contemp. Probs. 75, @®ting that, since its inception, the public domain discourse
was comparatively weak against the rhetoric of property, as the law is mostly about property or, as the adage
has it, possession isrme-tenths of the law).

“Seel {0200 D2NR2YS WeKS 90O02AP2BNDe¢ wSARBINDEYI ¢ KSYCAYK
902y mMHn FYyR !'yiKz2zye 5 {02640 W¢KS CA&aKSNERBY ¢KS hoe
(introducing an economianalysis of fisheries that demonstrated that unlimited harvesting of fdigtmand fish

by multiple individuals is both economically and environmentally unsustainable). Sed eds@ Fennell,

W/ 2YY2yazx yiaoz2yyz2yaszr { SYAO2YYanthu(es)RegearthSHgndtddkron | & 2
the Economics of Property Law@ Rg | NR 9t 3 NJ vamnoT / KFIYRSNIJ ! ydzLd Y |
GKS tdzof A0 52YI A1381, 18321838 {discussing the Imbve fowapddpéltisation).

“Seel F NBfR 5SYasSilz wWe26INR F ¢KS2NE 27F tSeRaBEIM wi IK
{ I £ 1 0 BadddBid\Enaly$is of the Public Dong&irLucie Guibault and P Bernt Hugenholtz (€, Future
of the Public Domain: Identifying the Conmadn Information Lay83-36 (Kluwer Law International 2006).

*'SeeD | NNB (i (i The Tragdeiyiof the Cémmads ¢ MERSgence 243

2188 WEHYSa . 28fS3 WwWC2NB sEBIR)E6 LAWKESCorltendpJPdI, # Botirg) That,t NP2 LIS NIi
WHny discussin of intellectual property or the public domain proceeds in the shadow of the tragedy of the
commongp
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stewardship moddPas Julie Cohen has termeditegarded ownership as the prerequisite

of productive management, assumed that any commons is inefficient, and promoted the
ideathat opposing the expansion of intellectual property is a mistake in economic ¥rms.

4 t | dzf D2 f tRedbéspregcrigtitnziiod cormectihg adthors to their audiences is

to extend rights into every corner where consumers derive value fromalyeand artistic

works. If history is any measure, the results should be to promote political as well as cultural
diversity, ensuring a plenitude of voiced, & GAGK G(KS ORITHeO&enti2 065
tremendous expansion of intellectual property rightas been justified by this statement

and the like.

1.3 THERETURN OFOPENACCESS

In recent yearshowever,a revisionistmovementhasalso started to ponder whether our
copyright policies struck the right balance between protection, incentive to creation, access
to knowledge, circulation and cumulative production of knowledig@dern technological
advancementc I YR (G KS YA & LISINSS DG ATRNER ifi faf ifc@asikgly
disoriented the coordinatedy which the solution of the copyright paradox should be
calculated andexacerbated theension lying within it. Scholars and the civil society have
warned U K ' we ar® in the midst of an enclosure movemeit our information

Sy @A NBY M&essbrtBoyle has talked about a second enclosure movement that it is
nowencEdaAy3I GKS wO2 Y VAYdrtht Ratualkc8mmyns, idld, dyrazing

*% Seelulie CohenCopyright, Commodification, and Culture: Locating the Public Doindincie Guibault & P
Bernt Hugenholtz (eds)lhe Future of thdPublic Domain: Identifying the Commons in the Information Law
(Kluwer Law International 200684-135.

> See William Landes and Richard Posfiére Economic Structure of Intellectual Property I(arvard
University Press 2003).

*® paul GoldsteinCopyright's Highway: From Gutenberg To The Celestial Juk8tamford University Press
1994)236.Seealsé I Iy SNI w t 2f 1% WLYTF2NXIFGA2Yy 2Fyida G2 .S CNBSY
/ 2y (j B Goldm. L. Re\@95 (2003)(arguing thatYhcreasing the appropriability of information goods is
tA1Ste (2 AYyONBIFrasSs NIGKSNI GKFyp RAYAYAAKS (GKS ljdzZ yGAad

*® SeeJames BoyléThe Public Domain: Enclosing the Commons of the {Mialeé University Press 2009)-82.

*"Yochai BenkNJEreedas the Air to Common Use: First Amendment Constraints on the Enclosure of the Public
DomaiQ omMdpdpps Tn bd, &l d [ ® wSPHD opnZ opn dPbderdsAtiBQ[ I YIS T
of information and recogsied that copyright potection means enclosure of the public domabBeeDavid

[y3aS:y wwSO23yAl Ay3a (GKS tdzoftAO0 52YFAYQ omdpymo nn [ |
Professor Lange noted in his seminal work, the expansion of property rights in information trddiscbeen

0KS addzo02S0G 2F Ol dziA2yl NBE OMR UnhuprgzbVielv 6f CopSright: Proposaly OS . S
and Prospec® Omgcc0 cc /2fd [ ® wS@P yom yR {GSLKSYy . NBE&SN
L. Rev. 281.

%% See James Boyl€he Second Enclosure Movement and the Construction of the Public D(20aB) 66 Law

& Contemp. Probs. 3Boyle,The Public Domaiim 56) 42-53; see alsKeith E Maskus and Jerome H Reichman,
Whe Globalization Of Private Knowledge Goods And The Privatization Of Global Publi@Z864yig J. Int'l
Econ. L279, David BollierSilent Theft: The Private Plunder of Our Common W&tihitledge 2002).


http://books.google.com/books?id=pSU81DdIcP4C&dq=David+Bollier,+Silent+Theft:+The+private+Plunder+of+Our+Common+Wealth&source=gbs_navlinks_s
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lands, forests andstreams, which were enclosed in thexteenth century in Europe by
landowners and the state, relentlessly expanding intellectual property rights are enclosing
the intellectual commons? In a very similar fashion, Peter Drahos and John Braithwaite
have spken 2 ¥ WA v T2 NAR MY b case of meatval feudalism, a
redistribution of property rights involves this time a transfer of knowledge from the
intellectual commons to media conglomerates and integrated life science corporations
rather than individual scientists and authaP$ Authors have argued that this process of
WO2YY2RATAOL (A 2is/procted By yaTnaxNa¥ fedhro®gy @nd legislatiBn.
According tadBernt Hugenholtand Lucie Guibaulgs a consequence of the transformation

of the meaning of market power opeted by the information economy${]tems of
information, which in thedoldé economy had little or no economic value, such as factual
data, personal data, genetic information and pure ideas, have acquired independent
economc value in the current information age, and consequently become the object of
property rights making theyi¥ 2 N G A2y | G N3 TRd aorin®difiGegion 6f2 R A (i & ¢
information is propelled by the ability of new technologies to capture resources previously
unowned and unprotected, as in a new digital land g¥aBrofessor Elinor Ostrom and her
colleague Charlotte Hesse have reinforced this point by arguingffrdormation that used

G2 0SS AaFNBS¢ Aa y2¢ AYONBIl aiy dandrestiGedl.yTREe LINRA O |
enclosure is caused by the conflicts and contradictions between intellectual property laws
and the expanded capacities of new technologfésThis may haveeriouseffects on the
academic cultural commons, @sOstrom and Hesse still gue ¢ this process of enclosure

¥E8S . 28fS8s WEKS {SO2WB3IBYy Of 2adzNB az2BSYSyiQ oy
® See Peter Drahos with John Braithwaiteformation Feudalism: Who Owns the Knowledge Economy?
(Earthscan Publications 2002).

®! |bid 23 (arguing that thééffect ofthis [ . . . ] is to raise levels of private monopolistic power to dangerous
global heights, at a time when states, which have been weakened by the forces of globalization, have less
capacity to protect their citizens from the consequences of the exedfifles powe.

%2 SeeNiva ElkirKoren & Neil W. Netanel (edsfhe Commodification of Information: Political, Social, and
Cultural Ramification&luwer Law International 2002).

Bt ONBYG 1 dASYK2ftG1 FyR [ dzOAS Ddziyo ILdyf (iNG RuBEHbAG A2 dZNB
and P Brent Hugenholtz (ed9)he Future of the Public Domain: Identifying the Commons In Information Law

(Kluwer Law International 2006) 1. See also Niva-I@nNB yiDaw! t f 1 62dzi / 2y GNREfY wSil
New Information Landscagin Niva ElkiFKoren and Neil W. Netanel (ed§yjpmmodification of Information:

Political, Social, and Cultural Ramificatigtuwer Law International 2008)1-82 (noting that, in addition, the

decentralsed nature of the Internehas increased the significance of control over the content via copyright law

and has augmented the pressure on the legal system to produce new means of market control).

{88 /KIFEINI2GGS 183aa YR 9fAY2NJ haiNRRY YRl WMk dzO0 A 2 y
Hess and Elinor Ostrom (ed§)nderstanding Knowledge as a Commons: From Theory to Pradfide Press

2007)120 {SS Fftaz2 t| Y3RILRNAAKST DAY D QWip:MEvw. wiréd.candwired/ 2 A NER f
archive/4.01/white.paper_pr.htn#accessed 16 April 2013.

B/ KENI2GGS 18aa YR 9f Ay 2 dities: anfomBtigrzas ComBdn2 2 | NB A Z H2QD S |
(2003) 66 Law & Contemp. Probs. 111, 112.



http://mitpress.mit.edu/catalog/item/default.asp?ttype=2&tid=11012
http://www.wired.com/wired/archive/4.01/white.paper_pr.html
http://www.wired.com/wired/archive/4.01/white.paper_pr.html
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Yeads to speculation that the records of scholarly communication, the foundations of an
informed, den2 ONJ G A O &2 OA S &ZAga,| extrente fropelrtisationNahdi | Q ®
commodification of informationg which has been reirdrced in the information society

seems to be a counterintuitive opticior the networked information societin light of the
opportunities thatdigitisationand Internet distributionoffer. As Professor Paul David has
argued,

Today, the greater capacity for the dissemination of knowledge, for cultural creativity
and forscientificresearch carried out by means of the enhanced facilities of computer
mediated telecommunication networks, has greatly raised the marginal soci&sloss
that are attributable to the restrictions that those adjustments in the copyright law
have placed upon the domain of information search and exploitatfon.

In fact, the road topropertisation especially irview of the value of open access in the
digital environment, seems not to be the sole option, dsmdamental literature has
highlighted in recent yeard®obel laureate Elinor Ostrom powerfully advocated the cause of
the commons against the mantra pfopertisatior® h & (i NPs¥hawed theinddcuracse
2T | | tielyyofthe common®® Empirical studieswhich Ostrom has spearheaded,
have shown that common resources can be effectively managed by groups of people under
suitable conditions, such as appropriate rules, good conflisblution mechanism, and well
defined group boundarie® Under suitable conditions and proper governanbe tragedy
2F GKS O02YY2ya 0S502YS3a YIMsSs efpacialy Rue forchlturalK S O 2
commons with special emphasis on academic cultural comnoi@ulture in facrepresents

% |bid.
tbtdz ' 5F@AR YR WFENBR wdzoAys WYwSadiNAROGAYy3 ! O0Saa i
Po{d [/ 2LRBNAIKG [ S3IAats$ GoprighQlssues a3n §Oikp:/papers.Ss@.cod/€oBl w S

papers.cf m?abstract_id=126052@ccessed 16 April 2013

% SeeElinor OstromGoverning the Commons: The Evolution of Institutions for Collective KZéimbridge
University Press 1990Elinor OstromRoy Gardnerand James WalkerRules, Games, and ComrrBaol
ResourceqUniversity of Michigan Press 1994jinor Ostrom,The Drama of the CommorgBlational
Academies Press 2002).

¥ 88 1SaaS | yR ha (MBI Susaw 6 WahndPCRrHEOSIKe Aadgd@en didler (edsRights

to Nature: Ecological, Economic, Cultural, and Political Principles of Institutions for the Envir¢iskuecht

Press 1996); Daniel W Bromley, David Fesmy others (eds)Making the Commons Work: Theory, Practice

and Policy(ICS Press 1992); Robert V Andelson (ed), Commons without Tragedy: The Social Ecology of Lana
Tenure and Democracy (Center for IncentiteH I GA2Yy wmMdbddmM0OT 51 AR CSSye | yR 2
Commons: Twentg 62 , SINBE [ GSNR oOmppnoOmy |1 dzYly 902ft238 mMod

©See/ | NB f dheGon&d$ & th&Commons: Custom, Commerce, and Inherently Public P@perdym by ¢ 0
53 U Chi L Rev1l (arguing thatthe commons rather than ineludibly turning into a tragedy of
underproduction mayturn into a comedy of efficient production if managed through the appropriate rules)

{88y F2NJ by tylfeaaa 2F OFRSYAO OdAf GdzNF £ O2YY2Yy 6d
NE&2dNDSa SYBANRYYSYyGs aAlOKI St W alRA&2YE . NBGG a CNJ
| 2y &G NHzZOG SR /[ dzf GdzNI £ ! / WYY2gaQ26@andepdnaiDEKStE W al R


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1260527
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1260527
http://books.google.com/books?id=v4A39158MUQC&dq=governing+the+commons&source=gbs_navlinks_s
http://books.google.com/books?id=DgmLa8gPo4gC&dq=governing+the+commons&source=gbs_navlinks_s
http://books.google.com/books?id=DgmLa8gPo4gC&dq=governing+the+commons&source=gbs_navlinks_s
http://books.google.com/books?id=_GOWDwifL7AC&dq=elinor+ostrom+governing+the+commons+pdf&source=gbs_navlinks_s
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a quintessential example of comedic commons because it gets edritirough reference

the more people consume f€ This is because the carrying capacity of cultural commons is
endlessand altural commons are nomivalrous.As the argument goes, rather than being a
solution to manage efficiently scarce resourgaspertisation and enclosure in the cultural
domain may be a wasteful option by cutting down social agtbnomic positive
externalities’® Reviewing the peculiar nature of cultural commons, the academic literature
has turned the paradigm of underuse of commonawsesupside downby developing the
idea ofthe tragedy of the antcommons,which lies in the underuse of scarce scientific
resources because of excessive intellectual property rights anelaiédtransaction cost$?

Recentlyafter a longunchallenged dominance of the markand a steady trend towasl
propertisationof knowledgebased outputsgift exchange modelseemto regain increasing
relevancyin the networked information economyCommunites of social trust, such as
Linux, Wikipedia, YouTube, faiiction communities, and major political websiteBave
spread virally on the Internet, powerfully boosted bppen andgift exchange models.
Technology has made possible laggale cooperative behaviour and gift exchange that was
previously limited to rarified groups? Initially, the largescale cooperative behaviour
emerged and evolved in software communitiésaind the academid’ However, these
cooperative and participativdbehaviourshave spread far beyond these initial rarified

YIGKSNAYS W {(GN} YROdzZNHBXZ W/ 2y &G NIBSGAngIEL. ReB57 (ZRG).8ee A Yy (i K
Ffaz2>s RA&aOdzaaAy3a (GKS y2iA2y 2F WAYT2A Brdm@work @2 YY 2y
LylFtelT Ay3a (KS Yy EiafloBRES and Elivior @sfrénteddgerstanding Knowledge as a
Commons: From Theory to PracticMIT Press 2007)For a very comprehensive list of the commons
scholarship, including information, cultural and scientific commons, see Indiana University, Digital Library of the
Commons kitp://dlc.dlib.indiana.edu/dlc accesed 2 June 2013.

2188 [+ NBYy ®ONI [TIAYEIT WwwWHEAO 52YFAYQ oHnncoO my ,FfS§ \
BL8S NBGG ad® CNAAOKYLFYY YR abN)] 1287. [ SYtSes W{LAff20
“Seea A OK I St The Tra§eddy ob tN&Antiommons: Peoty In the Transition from Marx to Marke®s

(1998) 111 Harv L Rev 621. See Machael Heller,;The Gridlock Economy: How Too Much Ownership Wrecks

Markets, Stops Innovationand Costs Live® (Basic Books 2008). For a discussion of overpatenting in
biomedical research as a quintessential example of the tragedy of thecantmons seeMichael A Heller and
wS6SOOI { 9A&aSYyoSNH:X W/ Iy tlaSyida 5SGSNI Lyy20FGA2yK
Science 698.

”® See Lewis HydeThe Gift: Creatity And The Artist In The Modern Woi(dintage Books 2007) (1979)
(describing creativity exchange among artists); Robert K Merttwe, Sociology Of Science: Theoretical And
Empirical Investigation@University of Chicago Press 1973) 275, 339 (exploring norms of sharing among
scientists).

® Seeinfra at 2.2.3.
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communities From open source we have been moving to open cultfi®pen networks

and networked peer collaboration have transformed markets by enabling amateurs to
innovate’® David Bolliehasdescribed this process as¥ral spirafby which Internet users
come together to buld digital tools and share content on seleated online common® In
cyberspace human intelligence has become collective thraughs collaboration, which

as several authors have increasingly notaahay stifle social and economenirichment to a

far greater extent than in the pa&t.Benkler defines the high generative capacity of online
commons as theWealth of networks¥’ In the Wealth of Networks Yochai Benkler writes:
Yt]adical decentralization of intelligence in our commuations network and the centrality

of information, knowledge, culture, and ideas to advanced economic activity are leading to a
new stage of the information economy the networked information econom¢® The
wealth of networks lies in social and networkpder production that is highly generative
becauseit is modular, granular, and cheap to integrate the restft3o borrowJerome

wS A OK Y vy QanevOfbrimsSoHimndlAtiSrenablethe transformation ofsmall grains of

®See] §S S{lKRAEISR Wi KS [23A0 2F WhLISYy {2dNDSQ .S 0L} ASR
in Helle Porsdam (edZopyright and Other Fairy Tales: Hans Christian Andersen and the Commodification of
Creativity(Edward Elgar Publishing Ltd 2006) 129.

“SeeStefant K2 Y1 S | YR 9 NJusiomer2ag InnoviatalisIRINEW Way to Create VAU H N1 N H Oy N1
Harv. Bus. Rev. 74.

8 SeeDavid BollierViral Spiral: How the Commoners Built a Digital Republic of Their(l@awn Press 2009)
available athttp://www.viralspiral.cc

A large quantity of literature has been produced on the value of mass collaboration in the networked
information society. See, e.g., Clay Shifkggnitive Surplus: Creativity and generosity in a ConnecteThge

Penguin Press 2010) (discussing the orotdf Wognitive surplu€of online brainpower),Charles Leadbeater,

We-Think: Mass Innovation, Not Mass Product{fmofile Books 2009Pon Tapscott and Anthony D Williams,
Wikinomics: How Mass Collaboration Changes Everytfitigntic Books 2008)Clay Shirky,Here Comes

Everyone: The Power of Organizing Without Organizat{ifesiguin 2008)David WeinbergerEverything Is
Miscellaneous: The Power of the New Digital Disofidenry Holt 2008)Cass R. Sunsteimfotopia: How Many

Minds Produce Knowledg®xford U. Press 200®jerre Levy] QL y i St f A 3 BoarOreAnthgopofo@ed (i A @S Y
Du Cyberspacé¢Editions La Découverte 1995). See also, on the broader concept of collaboration in human life,
Richard SennettJogether: The Rituals, Pleasures, and Politics of Coopeftida U Press 2012). However,

some authors haveriticisedthe cult of the amateur and the wisdom of the crowd by noting thatch of the

content filling up YouTube, MySpace and blogs is just an endless digital forest of mediocrity which,
unconstrained by professional standards or editorial filters, can alter public debate and manipulate public
opinion. See, e.gJaron LanierYou Are Not a GadgéKnopf Doubleday Publishing Group, 2)#nhdrewKeen,

The Cult of the Amateur: How Blogs, Myspace, Youtube and the Rest of TodayGeh=med Media are
Killing our Culture and Econordyp A OK2f I & . NBIFf S@& tdzofAaKAY3a HannyoT bAC
(strategy+businessMay 31, 2007) hkttp://www.strategy-business.com/media/file/enewf5-31-07.pdF; cf

Nicholas CariThe Shallows: What the Internet is Doing to Our Brad$V Norton & Co. 2011).

% SeeYochai BenkleiThe Wealth of Networks: How Social Production Transforms Markets and Fre@en
Universty Press 2007)

% Benkler, The Wealth of Networkg 82) 32.
*Ibid 91-127.


http://books.google.com/books?id=uKJe-oKumjEC
http://books.google.com/books?id=uKJe-oKumjEC
http://books.google.com/books?id=9WT5PgAACAAJ&dq=viral+spiral&source=gbs_book_other_versions
http://www.viralspiral.cc/
http://www.viralspiral.cc/
http://books.google.com/books?id=mafZyckH_bAC&dq=CLAY+SHIRKY,+HERE+COMES+EVERYONE:+THE+POWER+OF+ORGANIZING+WITHOUT+ORGANIZATIONS&source=gbs_navlinks_s
http://books.google.com/books?id=mafZyckH_bAC&dq=CLAY+SHIRKY,+HERE+COMES+EVERYONE:+THE+POWER+OF+ORGANIZING+WITHOUT+ORGANIZATIONS&source=gbs_navlinks_s
http://books.google.it/books?id=aKc9W7fn2AMC&dq=Richard+Sennett,+Together:+The+Rituals,+Pleasures,+and+Politics+of+Cooperation&hl=en&sa=X&ei=c8AsT92SC-n14QSl09T-DQ&redir_esc=y
http://online.wsj.com/article/SB10001424052748703481004574646402192953052.html
http://www.strategy-business.com/media/file/enews-05-31-07.pdf
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information and innovation into disbuted and collective forms of intelligené8As Benkler
puts it, the

networked environment makes possible a new modality of organizing production:
radically decentralized, collaborative, and nonproprietary; based on sharing resources
and outputs among wdely distributed, loosely connected individuals who cooperate
with each other without relying on either market signals or managerial commands.
CKA& A& 6KI (0lLa R f10S SNF2LINRZR/EOG A 2 Yy ©Q

In the emerging ecosystem Bommonsbased peeproduction{dpen access models play
a pivotal role that supposedighouldrun the networked information economy and enrich
the wealth of networksln this respect, ieoretical gvelopments have beeaccompanied
by efforts to turn commons theory into prace. As technology has facilitated a vast array of
cooperative creative projectgommunity productiorhas been increasingly considered as a
solution to the freerider problems of cultural productioby converginginitiatives such as
open source softwareCreative CommonsW\iki environments 08SRN’ Actually, Creative
Commons,the opensource software movementand the free software movemeritave
created a commons through private agreement and technological implement&tiagain,
private firms in thebiotechnological and software field have decided to forgo property rights
to reduce transaction costand circumventany ‘#nti-commongfailure®® A call for open
access in academic publishifalows in the footsteps of those many other initiatives and

#1885 F2NJ SEFYLI SET WSNRYS | wSAOKYlIYSE WhT¥ DNBSYy ¢
{dzo LI Sy Gl otS Lyy208FiA2yQ 6unnnd po *xFyR [® wS@P mTnod

8 Benkler,The Wealth of Network@ 82) 60.

8 See John Willinsky, The Unacknowledged Convergence of Open Source, Open Access, and Open Science,
(2005) 10(8) First Monday h#tp://www.firstmonday.org/htbin/cgiwrap/bin/ojs/index.php/fm/article/view/

1265/1185> accessed 16 April 2013 (discussing the needetgphasisethe converging nature of these

initiatives serving as an active resistance to the extensiontefiéctual property rights and themergenceof

an approach treating intellectual properties as public goods). Sedafsé | al YRNYzAAF {1 X W. It yO
tF N> RAIYa FYR ¢NIRAGAZ2YIE LyGaStfSOGdzZ f teNBOBISNI & az2RSt

% See, for a review of the notion of contractually constructed commdespme H Reichman and Paul F

Uhlir, & Contractually Reconstructed Research Commons for Scientific Data in a Highly Protectionist
Intellectual Propert2 0 H nL&EContemprcProb815. See alsbawrence Lessighe Future of Ideas: The Fate

of The Commons in a Connected Wofldntage Books 2002); Madison, Fisherman, and Strandburg,

W/ 2y aiaNdzOGAY3a [/ 2YY2ya Ay TH)KS2€/fdef GAdMNE TTSNY GAINR Yy Y @ s S f
OYPBANRYYSYyGlFfAayY | YR @XE70LawWRCOMEIORrdBR / 2YVY2yaQ

% See Robert P Mergesh New Dynamism in the Publicrbain, (2004)71Chi. L. ReW.83,186-191 See also Eli

M SalzbergerEconomic Analysis of the Public DomainLucie Guibault and P Bernt Hugenholtz (eds), The
Future of the Public Domain: Identifying the Commons In Information Law 36 (Kluwer Law tiotexha006)
(noting thatthese phenomena of dpropertisation can alsde seen as responses to the inefficient expansion
of intellectual property rights).


http://www.firstmonday.org/htbin/cgiwrap/bin/ojs/index.php/fm/article/view/1265/1185
http://www.firstmonday.org/htbin/cgiwrap/bin/ojs/index.php/fm/article/view/1265/1185
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the theoretical developments that brought them abot Before turning to the discussion of
the open access movement in academic publishing, wefivgtl briefly reviewsome of the
other relevant practical implementations of commons theory.

1.3.1 Free/Libre and Open Source Software

The return of the gift and the emergence of nonproprietadgcentralised open access

models of intellectual productiommave been a marked feature of the software community

since the early history of the digital netwiad societyln The Cathedral and the Bazadiric

Hamilton analysedthe Hacker culture as agift cultures in which participants compete for

prestige by giving time, energy and creativity aw#iytochai Benkler has extended the same
conclusions to th@pen sourcemovement®! 3| Ay X Ay opeyspurcé biiviare A S 6 =
is the Wuintessential instance of commons based peer produ@drin this respect, the

open source movement haalso been construed as an eeystem that may act towards
Wemocratizingnnovation*

After an initial communitarian approach to softw#&eiource code, which was shared
among developers and computer users, by the 1970s the business model started to change.
Increasingly, the software marketebameproprietary and users were pevented through
technical measures from reverse engineering software program.1980, copyright
protection was extendd to computer programs in therited States® Similar extensions,
then, occurred in other jurisdictior. It was due to the discontent forthese market
practices that Richard Stallman started theb ! Q& b 2 (i pfojéct iE 1983 d0dNnto

V88 {dzoSNI t SGSNE W/ NBlFGAYy3a Fy LydaSttsOddat /2YYZ2Yya
Ostrom (eds), Understanding Knowledge as a Commons (MIT Press 2006) (discussing open access publishing as
ameans to create an intellectual commons andhlighting obstacles to an OA commons that have the flavour

of a tragedy of the commons).

% Eric S Raymondlhe Cathedral and the Bazaar. Musings on Linux and Open Source by an Accidental
Revolutionary(O'Reilly Media Inc2001) 65. See also McKenzie WakkHacker ManifestqHarvard U. Press

2004).
% 3ee, for exampley2 OKF A . Sy 1t SNE W{KINAY3 bAOSteyY hy {KINBIof
azRIfAGe 2F 902y 2YA 0 t NP RBekiernYdoh& & Blelen Nipsénbamgmmonsl £ S [V

Basd Peer Production and Virus4J.POL PHIL3946 H nnc 0 ® { SS +f a2 al 3Jydza . SNAHI dz
t26SN) 2F DAFGAY hNABIFIYAT Ay3 {2 OA £001)uBl6fd Systeny 2303 LI Ay h LIS

% Benkler, The Wealth of Networkén 82) 63.See alsq 2 OKI A . Sy 1f SNE W/ 21 a8Qa t Sy
Nature ofi KS CA NN Q 6 H B68efy (S y, | tdbimelS Baligkis, NE YotHai Benkler & the
Nature of Peer Productidd 6 Hnn g0 MM *| gBRP Wd 9yid 3 ¢SOKD [ @

% See Eric von Hippedemocratizing InnovatiofMIT Press 2005); Douglas Rushk®fien Source Democracy
(Demos 2003) 25 (discussing sharing and early gift economies in the Internet).

% See Open Source Initiativatep://opensource.org- accessed 30 April 2013.

% See eg., European Parliament and CainDirective 1991/250/EC on the Legal Protection of Computer
Programs1991 O.J. (L 122}18 (May 17, 1991)http://eur -lex.europa.et accessed 30 April 28.



http://www.nyu.edu/projects/nissenbaum/papers/jopp_235.pdf
http://opensource.org/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:265:0001:0005:EN:PDF
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be followed by the developmendf the GNUoperating system and thereation of the Free

Software Foundation (FSFEJ’ GNU is a nomproprietary UNIXike software grating its wsers

four freedom rights: use,hare, study and modify® Through a metaphor that was set to

become extremely popularktS C{ C Of F NATFASR (KI i WFNBS az2¥
price, by noting thatfreed 2 F i 6 NB A a WFTFNBS | a ANDamerS a LIS S
milestone for FSF took place whé&mux Torvalds released the Linux kernel as a freely
modifiable source codan 1991, which was relicensed under t8&UGeneral Public Licence

(GPL)in 1921%° Shortly thereafter, theBerkeley Software Distribution BSD ¢ which

originated through UNIXlevelopment at the University of CaliforniBerkeleyc was also

releasel as a free softwaré®*

Also n an attempt to mediate the extremism of the FSF apphoadth commercial
concerns, the Open Source Initiativeas launched in 19987 In justifyingits different
attitude ¢ that was also inspired by the decision of Netscape Communications Corporation to
release their Netscape Communicator Intet suite as a free software the OSI founders
noted that the initiative was started téHump the moralizing and confrontational attitude
that had been associated witffree software in the past and sell the idea strictly on the
same pragmatic, businessse grounds that had motivated Netscaf®. The main
difference between Open Source and Free Software lies inlibeisingapproach, and | will
return to this pointlater. Open source software spread rapidly. Netscapde has become
the browsertoday known as Mozilla&=irefox and Thunderbirdsoogle, Oracle and IBM have
becomeonly a few among thenajor players in the open source market.

% See Richard Stallman, The GNU Manifettipg/www.gnu.org/gnu/manifesto.htmp accessed 30 April

2013.{ SS It 42 9meeifig thee Mihd: BrgeXSoftWare and the Death of Proprietary C@28siune
2003))90Sy az23fSysx Wyl NOKAAY ¢NRdzYLKI y i YNVaHEERoreh&F i 61 NB
Neil W Netanel (eds)flhe Commaodification of Information: Political, Social, and Cultural Ramificgkbnser

Law International 200Xhttp://emoglen.law.columbia.ede accessed 16 March 2013.

% See GNU Operating System, What is Free Software? The Free Software Defirtiidihwsww.gnu.org/
philosophy/freesw.htmb accessed 30 April 2013.

% Ibid.

100 5ee Computer Software Copyright Act of 1980, Pub. L. N&1B694 Stat. 3015 http://www.law.
cornell.edu/uscode/text/17/10% accesed 30 April 2013See also Apple Computer IncFranklin Computer
Corp, 714 F 2d 1240 {&ir 1983).

Ve 88 alk NBEKFEE YAN] aOYdzaadls WehdWIR (5 qms 2fFe . vBNR ASH (
Chris DiBona, Sam Ockman and Mark Stone ,(&js¢nSources: Voices From the Open Source Revolution
(O'Reilly Media 1999) (detailing the spread of open source culture among the UC Berkeley computer science,
mathematics, and statistics departments). See also Greg L@heyComplete FreeB&D'Reilly Mdia 2003);

Michael W Luca#bsolute FreeBSDlo Starch Press 2007).

2088 9NARO wlkeéY2yRS WD22Ro6&Ss aCNBS { 2 Fhitg/whdbdaty. | St f 23
org/~esr/opensource.htmp accessed 30 April 2013.

% bavid BoothPeer Participation and Software: What Mozilla Has to Teach GoverngMiit$ress 2010) 8.



http://www.gnu.org/gnu/manifesto.html
http://emoglen.law.columbia.edu/
http://www.gnu.org/philosophy/free-sw.html
http://www.gnu.org/philosophy/free-sw.html
http://www.law.cornell.edu/uscode/text/17/101
http://www.law.cornell.edu/uscode/text/17/101
http://www.catb.org/~esr/open-source.html
http://www.catb.org/~esr/open-source.html
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StevenWeber stresses the differendgetween open source software arttle traditional
intellectual property model by noting that open source software turns the principle of
exclusivity of intellectual propertypside downbecausethis software is€onfigured around
the right to distribute, not to exclude€®* As Maurer and $tchmer have noted, open source
software development remedies a defect of intellectual property protection, which does not
generally encourage disclosure of the source ctielhe open source model has been
customarily characterised though variants arelentiful, by software developers making
their source code available for free to enders and improver®uthors have investigated at
length the reasonswhy developersparticipate in open source collaborationsnstead of
keepingtheir codeproprietary’®®h LISy &2 dzNDS &a2Fi 6+ NB RSOSt 2 LISN
vast range of reasons, includingdwn use benefits, complementarity with proprietary
products sold in the market, gmaling, education, [achieving commons standards/network
externalities] and socigbsychological motives such as altruism or simple enjoyrhtn
addition, commercial and hobbyist contributions have equalharacterisedopen source
software with an increasingwitchto commercial motivations in recent times.

Of course, code can be releassdbject to licence restrictiond.icences applied to open
source software make the opesource ecesystem a contractually reconstructed commons.
The Berkeley Software Distribution (BSD) licence andatR&/GPI® are among themost
common open source software licencek fact, hey entail a substantially different
approach to the distribution of open source softwafiée GPL is a viral licence, whereas the
BSD or other Open Sourckicencesare not. A viral licence obligates a further developer of

104 Steven WeberThe Success of Open Sousce F NI NR ! t NBaa wHnano mod {SS I fa
58@St2LIYSyidyY ! 1 @0NAR Ay Lyy2@8FiA2y FyR alyl3aSYSyid ¢if
more general case of open source development in several industrial sectach as theron, sport equipment

and software industry, and contrasting open source models with private property theory, which may see open

source or norproprietary knowledge as an anomaly).

%91 dzNBNJ I YR { 02 G OK Y S NE 92MiKralBy'thaf seulzhi&d8e is{typidally dot tlg8I6seddny
either copyrighted softwarer software patents).

1% For a discussion and collection of empirical data regarding the motivations, personal attributes and

behaviouralpatterns of those who are engaged in producing free/libre and open source software (FEEESS),

Paul A David and Joseph Shapid, 2 Y Y dmbeéd iPeduction of Open Source Software: What do we know
F62dzi GKS RSQOSt 2LISNALWKE 9DNLROI LI @ERE ocn OHANYOT |
{ O2GO0KYSNJ WhLISYy {2dzNDOS {2F06l NBY ¢KS bSg Lyrs8iést SOG dz- €
Working Paper 1214815 <http://www.nber.org/papers/w12148 accessed 16 April 2018arim R Lakhani,

w20SNII / 22fFx WwW2Keé | FO1SNR 52 2 KF(G ¢KSe Joace ! YRSNE
{2FG6FNBE tNRr2SOGAQ AYy W2aSLIK CSttSNIFYR 20KSNAR O0SROY
2005) 323; Rishab A Ghosh and othefsge/Libre and Open Source Software: Survey and 8tunilyersity of

Maastricht Institute of Infononts and Berlecon Research GmbH 200f)pg/www.math.unipd.it/~bellio/
FLOSS%20Final%20ReportPa2DPart%204%2%20Survey%200f%20Devgérs.pd® accessed 16 April

2013.

YA dZNBNJ F YR { O20 OKYSNEOMh LISY { 2dzNDS {2FGsl NBQ oy
108

See GNU General Public Licenk#ps://gnu.org/licenses/gpl.htr.



http://www.nber.org/papers/w12148
http://www.math.unipd.it/~bellio/FLOSS%20Final%20Report%20-%20Part%204%20-%20Survey%20of%20Developers.pdf
http://www.math.unipd.it/~bellio/FLOSS%20Final%20Report%20-%20Part%204%20-%20Survey%20of%20Developers.pdf
https://gnu.org/licenses/gpl.html
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the code to make it available under the salie@nsingterms. Instead, he Berkeley Software
Distribution licence requires users to give attribution credit but does not prohibit
commercial use or devepment. Basically, e essential difference between Open Source
andFree Softwares that, with the exception of the requirement to provide source cotlee
definition of Open Source is only concerneith what a licence may requir®? whereas the
Free Sofivare definition requiresfor a software to be fregthat all four freedoms must be
exercised-? In this respect, the Free Softwarequires that, if yowreuse the source code
the entire result must also é distributed as Free Software. Therefore, if arusedifies
and/or incorporates Free Software into another work, the usefoibidden to further
rSAGNAOG GKS | 0Af Aduseds framfmodifying, usihB araediatibitiBy- the Q
softwareandthe same rights that wereriginallygivenby the GNU GPL licence must apply
G2 | yé& WR2 g yHiThedd differenticensiSghelimesare closely relatedo the
diverse philosophical models inspiring FSF and n@Bitioned above The tension in the
free/open sourcesoftwaremovement between ati-propertarian radicalism and commercial
interests may alsoserve asa learning experience for th€©A movement in academic
publishing™*? In fact,the emphasis on commercial concerns seems to have served well the
recent expansion of open source on a moressige scale, while fregoftware extremism
seems to have been less successful.

1.3.2 Creative Commons

From the free software/open source movement, the open source concept has spread to
other domains usually governed by intellectual property rulda this respect,Creative
Commong CChas been another example of a practical implementation of the return of the

19 See Open Source Initiatives, Open Source Definitidtp#/opensource.org/docs/ose accessed 30 April

2013.

19 See The Free Software Definitonqa80 @ { $S f a2 wAOKINR {GFffYlLysS wzKe
Gh LISy {GNizNIpeBating ®ystenxhttp://www.gnu.org/philosophy/freesoftwarefor-freedom .htmb
accessed 15 July 2013.
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In practice the difference between Open Source and Free Software is minimal and the vast roéjibrity

open source software is also free software, with the only relevant exception of the phenomenon of
WiAg2ail¢xid2yT I GA2y T O2AYSR o6& wAi OKhe®IR GPlilicende, YdfeystoA y NBF
a situation in which a software designed to run on a particular device and that device is designed to prevent

modified versionsof the software from actually working, therefore preventing users from enjoying one of the
freedoms provided in the Free Software definition. See Richardr&ta)IWhy Open Source Misses the Point of

Free Software (GNU Operating Systetmitps//www.gnu.org/philosophy/opensourcemissesthe-point.html>

accessed 30 April 2013. The preetiof tivoization prompted a reaction from the FSF dad to the

development of the GPL Version 3, including amongadtlsalso that of preventing tivoization. See Richard
{GFrEftYlIysE WENIYAaONRLIG 2F wWAOKIFNR {GINAfYmHyYIinzg® DCNBE |
Foundation Europe, 4 April 2007)http://fsfe.org/campaigns/gplv3/brusselsms-transcript#tivoisatiorr

accessed 15 July 2013.

"2g5ee Marc Schefify = W2 K G { OASydGaada /Ly [SENYy FTNRY GKS tSy3
Conference of SERCI, Bilbao, Spain, 204tip:Awww.serci.org/2011/Scheufen.pdfaccessed 16 March 2013.



http://opensource.org/docs/osd
http://www.gnu.org/philosophy/free-software-for-freedom.html
http://www.gnu.org/philosophy/open-source-misses-the-point.html
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gift and OAin the digital domairt’*® Creative Commonwas foundedin 2001 byscholars,
technologistsand entrepreneursasareaction to the damatic expansiomwf copyright terms
and coverageé!® The goal of therganisationis to develop and suppotégal and technical
infrastructurethat maximizs digital creativity, sharing and innovatic'

To this end, CC has developed a serienathinereadablelicences that usersanchoose
from and attachto their own creations. The licences communicate which rights the users
reserve or waive for the benefit of recipients and other creators. In this respect, CC has
labelledits licences asfome rights reserved?® The Wome rights reserve@approach, as
opposed to thetraditional copyright'#ll rights reserve@approad, makes CC @ontractually
reconstructed common$'’ Initially, the core CC licences were drafted according to United
States Copyght law andwere later ported to different copyright legislation around the
world, as part of the Creative Commons International porting projEtihe CC licences
incorporate a three-layeiQ design:'® Each licence includes a traditional legal tool
incorporating legalistic language and formulas, a human readable version of the licence
summarisingthe terms of the licence in a uséiendly manner, and a machirmeadable

113 See Cathrine Casserly and Joi Itdhe Power Of Ope(Creative Commons 2011); Adrienne K Goss,

W/ 2RAFE@AY3A | /2YY2YyaY [ 2LRNARIKGE [/ 2Lt SReitI Revga; (G KS /|
[ F6NByOS [S&daArAdr WeKS / NBlel®6@S / 2YY2yaQ 6HnnoO pp Cf 2

Y% For a history of the movement and itationale,3 $S [&yy a C2NE&GKS YR 58062N
O2YY2yayYy F2N) GKS 02YY2y 3J22RKQ oO6Handd on OHO |} [ 4
Commons? Creative Commons and Public Accesstai@eNI £ / NBlF GA2yaQ 6Hnndpd mm bSq

1% Creative Commons, Missiotp://creativecommons.org accessed 16 April 2013.

88 DENE {GAEZT W{ 2 Yi8w AstividKkDedise & Sei 6f NigefsRsYfor Shiavn§ Rdeative

22N)] 4Q O0HAnno0 Hyy o600 {OASYGAFAO ! YSNAROlLY nco {SS It
az2Nlf wAIKGIAKQ 0H A mMatia& Ent. C2305R(Hidcussing el ofal rights Naplichtions of

four movements that represent distinctive manifestations of free access principles, including Creative
Commons, Free Software, Wikipedia and Google books and arguingf]tidged, the morarights approach to

creative works is the foundation of the CC licefard Jt]he provisions of the Creative Commons licenses

closely approximate the legislative provisions of moral rights to be found in the laws of countries outside the

United State§.

W8S tNRR2Y24a ¢aAl g2as 9RIFNI 2KAGES&s WhLSYy {2 dzNDA)

/| 2YY2ya [AOSyOSa ta | C2NXN 2F /2YY2ya . laSR tSSNJ tN
Intelligent Multimedia- Managing Creative Works in a DajiWorld (European Press Academic Publ 201G) 89
114.

088 JFOKENRYE al NFO1SsS W/ NBFGAGS /2YY2ya LYGSNyLFGAz
1 (1) JIPITEC Attp://www.| ipitec.eu/issues/jipiteel-1-2010/2417 accessed 30 April 2013. See also Uma

{dzi KSNB I ySy> YLHRBGROESNRYYR2K® O0HnntO HnomMO [ SFENYSR
known decision upholding a CC licence in a relation to photographs maxilatde to the public on an online

sharing website andnalysinghe structure of the CC licensing regime in England and Wales); Jacobsen v Katzer

535 F 3d 1373 (Fed Cir 2008) remanded 609 F. Supp. 2d 925 (N D Cal 2009) (discussing the relationship
between CC licences and contracts in the US and construing the terms of the licence as equivalent to the
conditions of a contract, therefore binding upon any user of the work).

119

See Creative Commons, Licencktps//creativecommons.org/licensesaccessed 16 April 2013.



http://creativecommons.org/
http://www.jipitec.eu/issues/jipitec-1-1-2010/2417
http://creativecommons.org/licenses
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versionof the licence.The machingeadableversionsummariseghe terms of each licence

in astandardisedwvay that software systems, search engines and o#iedsof technology

can understand® In short, the CC licence is affixed with electronic tags so that a browser
can find copyrighted items pertaining to the 1@rs CdicensingcategoriesThe Cdicensing
platform includes four core types dicences attribution (BY), nortommercial (NC), no
derivatives (ND) and share alike (3A)The types can be grouped together in more or less
restrictive fashions.The CCalso offers the opportunity to circulate the work with no
conditions attached b¥dedicatingthe copyright to the public domaifhis is done through

the Creative Commons CCO Licence and the Public Domain Mark. The Public Domain Mark
was released in Octob&010 by Creative Commons as a tool enabling works free of known
copyright restrictios to be labelledand easily discovered over the Interrét. The Public
Domain Mark complements the Creative Commons CCO public domain dedication which
allows authors toelinquish their rights prior to copyright expiratidf

Cdicensing hagxpanded relentlessly in the last few years with hundreds of millions of CC
licensed works available on the Internet. Major users, such as Al Jazeera, Flickr, Wikipedia,
Google, or théWhite Househave adopted CC licencE8.Again, of special interest given the
core focus or our research, open access journals, sudhase published by the Public
Library of Science, have been published under CC licences. Increasingly, govermments
consideing turning to the use of CC licensindo enable open access to public sector
information and publicly funded researct In this respectgovernmentshave come to
realisethat the wide dissemination of the research they have produced or supported ca

120 See Creative Commons Rights Expression Language (CChtRENViki.creativecommons.org/CC REL

accessed 30 April 2013.

'l See Tony SimmonAs W/ 2YY2y Yy2gf SRAISK ¢KS wAaasS 2F / NBFGASS
Information Management 162a6alysinghe sixCdicences).

2See5 A YyS t SGUSNAS WLYLINROAY3 | 00Saa (G2 GKS tdzoftAd 52V
News, October 11, 2010http://creativecommons.org/weblog/entry/23838 accessed 30 April 2013.

123

See About CCO WMo Rights Reservéxrhttp://creativecommons.org/about/cc® accessed 30 April 2013.

1?4 See Creative Commons, Who Uses Gtp:#creativecommons.org/wheusescc> accessed 30 April 2013.

22088 1yyS CAGTISNIERE bSEFES 1 22L8NI FYR . NRFyYy CAGT ISN
Open Access to Public Sector Information and Publicly Funded Research Results. An Overview of Recent
ldzaGNI ALY 5S@St2LISydaQ AyindligeftAMultingdia- Ramyiog Gaealivd y R 2 { K
Works in a Digital WorldEuropean Press Academic Publ. 2010)-1F4 (discussing the experience of
governments in Australia in applying CC liceriogzaublic sector information in a context in which most of the

materials and information produced or funded by the government is subject to copyright; in this respect the
Australian experience can be easily translated to the UK and European context).



http://wiki.creativecommons.org/CC_REL
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http://creativecommons.org/who-uses-cc
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Wtimulate economic innovation, scientific progress, education, and cultural develogffent
and CC licences have been seen passible tool to promote that dissemination.

Some authors, including Niva EHdoren, havecriticised/ NB I G A @S [/ 2YY2y Qa a
being entirely dependent upon a proprietary regime aerivingits legal force from that
regime!?’ Ly 9 f | A feQdependenc dol coplyright may interfere with the goal of
promoting a core perception of freedom of informam, while working towards the
development of a sustainable alternative to copytighlkn concludes that the reliance on
property rights and on viral contracts to promote free culturgthout a commitment to a
single standard for freedom of informatiof, S #Sa G KS / /M@Rithesiogel G S3 &
unifying principle which empowers authors to govern their wdik$.The lack of
standardisationand the proliferation of contractual terms Elkin argueg, could strengthen
the proprietary regime in informatio by increasinguncertainty andenddza SNAQ O2 a4l &
determining the rights attached to any specific wdfk Again other noteworthy critiques
have specifically targeted the narmommercial feature of some Clitencesas being
incompatible with free knowledgdatabases like Wikipedia, open media archives and open
source projectswhich explicitly allow and encourage commercial.te

1.3.3 Wiki s and Wikipedia

Wikis are collaborative online environmentghere users are allowed to addmodify or
delete its content and may serve many different purpoS&sMost wikis are the result of

126 David Bollier,Viral Spiral: How the Commoners Built a Digital Republic of Thei(ldswn Press 2008) 192
<http://www.viralspiral.cc> accessed 30 April 2013.

127 SeeNiva ElkinY 2 NJEypbringiCreative CommonsSkeptical View of a Worthy Pursdit Lucie Guibault
and P. Bernt Hugenholtz (ed3fe Future of the Public Domain: Identifying the Commons In Information Law
325345 (Kluwer Law International 2006); Niva Eig@ NBy X W2 Kl G / 2y (i NI @@rivate/ | y QG 5

hNRSNAY3I Ay CFEOAfAGFGAY3 | / NBFEGAGBS /1 2YY2Y&EAQ O0HnnplL 1
critiques, David BerryHy G KS &/ NBFGAGS /2YY2yaeyY ! [ NRAGAIldz2S 27F Gf
Software Magazine, 15 May0@5) <ttp://fsmsh.com/1155> accessed 30 April 2013 { dzaly [/ 2NBSG G X
/| 2YY2ya [AOSyOSaz (GKS /2LRBNAIKG wSIAYS yR GKS hytAyS
The Modern L Rev 503 (arguitigat because CC licenceperatewithin the traditional copyright system there

is a disconnect between CC and the online community, whose norms and expectations in relation to online

works conflict with the legal environment provided by copyright law).

PEKRY 2 NBELIX PNAY I / NBHUIWEES / 2YY2yaQ oy

29 bid.

088 ONAR]l al ffSNE WeKS /1FaS F2NJ CNBSNV ! 430VSywals®2 %y b
Lutterbeck, Matthias Barwolff and Robert A. Gehring (eds), Open Source Jahrbuch 2006 (Lehmanns Media
2006). See also, for other pitfalls@Ct A OSy aAy 3z %l OKINB YIFGT X WtAGFLHEEE 27
Commons Licen§idQ 6HnncoO ncood LRSEH ogpmo
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See Tapscott and WilliamsWikinomics (n 81); Anja EbersbachWiki: Web Collaboration(Springer
Science+Business Media 2008); Bo LEué Wiki Way: Quick Collaboration on the WabtdisonWesley 2001);
Stewart Mader Wikipatterns(Joly 2 Af S& 9 { 2y & HFnom WMifi To Wikis Bdd Opeg Soud€eNE W
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collaborative and cumulative creativity and authorshipWiki environmentsare another
quintessential example of an emerging pdxsed gift/sharing economyyhose endresult
lies in the creation of a cultural commots.

Wikipedia is acombination of the words wiki and encyclopedia.aunched in 2001 by
Jimmy Wales andlarry SangerWikipediatakes the wiki collaborative ethos to the global
ubiquitous encyclopedia levef?* Wikipedia is a multilingual, open accessowdfunded
encyclopedia editectollaborativelyby volunteers around the worldWith more than 26
YAtEA2Y FTNIAOES&a Ay Hyc €1 y3dzr ASEByway af{ A LISRA
example the English version has grown from 3.5 million articles in 20122tm#lion in May
20132 wikipedia has othemultilingual freecontent sister projects, including Wiktionary,
Wikibooks andwikinews™*® Gollaborative authorship and social editing in Vigidlia and
wiki environmentsrepresent an increasingly influential model for content creation and
dissemination, so that commentators are now fatk aboutWikinomics®®’

The rationalefor volunteerf) O 2 y (i NdA\Vikijzédia has den studied, although not
yet in as comprehensivea manner as open source software contributorsWikipedia
contributors and editors are usually uncompensated, although contributions take time and
knowledge, therefore literature has tried to investigate then-monetary incentives atvork
among WikipediansStudies have looked atrofiles of individualgontributing to Wikipedia,

The Political Economy of Collaborative Production in the Digital Informatiof(2@@6)5 J Telecomm & High
Tech 1125

%2 gee Shi Ay 3 / KSys W/ 2fftF 062N GBS (KB K2ANBAKAZLNE QC NBrY{ Cl2y
University of Tokyo, Tokyo, Japan, 25 Aug 20b®p#/www.allacademic.com/meta/p422750 _index.html

accessed 30 April 2018dam Hyde, Experiences in @pPublishing (Wikimania, PartBluthorship, Copyright,

and the Wikiborg227 August 2009), http://lists.flossmanuals.net/pipermail/discusossmanualsiet/2009-
August/002096.htn# accessed 30 April 2013.

133

For a discussion of Wikipedia and wiki environments as a sharing economy and a cultural commons, see
alRA&a2y> CAAKSNXYIY I|yR {GN}YyROdZNEZI W/ 2yad7hm®yiAiy3a / 2
Lawrence Lessigemix: Making Art and Commerce Thrive in the Hybrid Ecofi2logmsbury2008)156-172.

3088 brald2tla WwWyzRbArSG2dab2 RRGARISRNXYIY | wSOASs 2F GKS |
(2012) SSRNhttp://papers.ssrn.com/sol3/papers.cfm?abstract id=20535%¢cessed 7 May 2013 (offering a

compete literature review on Wikipedia related projects).

%% See Wikipedia, Wikipedia: Size of Wikipedmtps://en.wikipedia.org/wiki/Wikipedia:Size of Wikipedia

accessed 7 May 2013; Kifjedia Statistics hkttp://stats.wikimedia.org/EN accessed 7 May 2013. See also
{Ké2y3 Y [FY YR W wiSRfX W¢KS tladz tNBaSyidx FyR Cd
the size of Wikipedia ahhow it has evolved over the years and hinting also at the challenge of shifting the

focus from quantity to quality).

136

See Wiktionary kttp://www.wiktionary.org> accessed 15 July 2013; Wikibookstp://www.wikibooks.
org> accessed 15 July 2013; Wikinewt//en.wikinews.org/wiki/Main_Page accessed 15 July 2013
137

SeeTapscott and William&yikinomicqgn 81).
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comparing the influence of cultural differences between national contributdt$ocusing

on personal characteristics of contribuggf® and comparing motivations associated with

high and low levels of contributiott’ Additionally, Forte andBruckmaninvestigate why

people writefor Wikipedia even when the encyclopedaoes not providebylines to credit
authors andd dz3 3 S & (inceHtives BuictSaNEngagementdesirable activities* Running

an empirical analysis, Yanand Lai have concluded thainternal selfconceptbased
motivation is the key motivation for knowledge sharing on Wikipedfishccording toYang

I YR fedulls @& principal reasorfor WikipS RA I ya (2 &K|I Ndce thaf 2 ¢ f é R:
drives individuals to pursue an activity that nied GKSANJ AYKSNByYyd adl yi
Hdopting an activity that is congruent withthe & G | GA2ya 2F ¥ NBFSNBy O

Content reliability is one of the most widely discussed topics in research related to
Wikipedig and citiquesNB f  § SR (2 2 A {haveleéhialchdtantNSSUdhd 6 A f A {
completenesst Y R | OOdzN> O& 2 F 2 A1 A [ptacBduhde Sscrukinfdbyh Of S &
several authorsoften noting thatWikipedia may béiasedby personal viewpoints* In this
respect editorial warshavebeen a common feature of the editing process on Wikipedia in

88 TENR]TS tTFSAfE tlylLeéaziAaa %l LKANRE FyR [/ KSS {
2 A1ALISRALFQ 0OH AN NeMediated Gami 88Nkttp//Ene liddian&edu/voll2/issuel/pfeil.htmi

accessed 7 May 201@evealing cultural differences in the style of contributions across the gaming cultures
investigatedthat are similar to those observed in the physical world).

9 5ee Yair Amichdi I YO dZNBSNE bl YE [FYRFEYS wAyld alRASES FyR ¢
2 X1 ALISRAI aSYOSNEQ 6HnnyO wmmbécU thatWiBpediadnedbeRldc&ed e 3 . S
their real me on the Internet more frequently comparedth non-Wikipedia members and agreeableness,

openness, and conscientiousness were lower for the Wikipedia members thamembers).

195ee Oded Nov, What motivates Wikipedians? (2007) 5@afjmunications of the ACM 60.

W88 {daly . NBFYGSE ! yRNBEF C2NIS FyR !'Yé . NHO|YlIYyS Ww..
AY I/ 2ff 102N GABS hytAyS 9yO0eOf2LISRAFQ oDwh!tyY LydSi
Island, 2005)1-10. Cf Jon M GaronWiki Authorship, Social Media, and the Curatorial Audie(2@10) 1 Harv.

J. Sports Ent. L. 95 (noting that the lack of attribution maycounter to the developing social networking

expectations and suggesting that collaborataethorship must adapt its normative expectations regarding
attribution).

2 See Hendi Yang and Chengdz [ AX WazGADl GAz2ya 2F 2A1ALISRAIL /2
Computers in Human Behavior 1377.

143 1pid 1378.

144

See Shane Greenstein and Zhu Féhg, & 2 A1 A LISRA . AntedcSFEEOR R&48 (liscus8ingm 1 H 6 0 0
5SY20NI G atlyd 2y 2A1ALISRAIFIT 6KAOK RAYAYAAKSR RdzZNRARYy 3
FNIAOE Sa gAGK 2LIRAAGS atlyGaoT [/ ApeBa and\@RlINatal y R 58S S
ldasSaairyd O2YLX SiSySaa 2F AYyTF2NXI (A2 ¢la8 (conclodingthat HT 6 MO
Wikipedia is more a socially produced document than a vélee information source and it reflects the
viewpoints, interests @R SYLIKIF 4Sa 2F (GKS LIS2LX S $K2 dzaS AGOT Wbl
Science 743 (reporting the stogf an anonymous employee at the U.S. National Institute on Drug Abuse
(NIDA) repeatedly removing controversial sections of an article on NIDAegutacing them with eulogistic
A0F40SYSyidaoT bSAftf [ 2F0SNAX W2Keée ,2dz /FyQli /AGS 2A1A
l'/a mMp oOoy20GAy3 GKIG 2A1ALISRAFQa YSGK2R 2F | RRAYy3I Ay T2


http://jcmc.indiana.edu/vol12/issue1/pfeil.html
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past years’® However, theseedit wars have been a sabrrecting mechanis that

eliminates much inaccuracy® Increasingly, opposition to Wikipedia aslearning tool in

academic settings has become more lenient, if the necessary countermeasures are
applied*’ still, Wikipedia seems to be perceived less crediblecompared withmore

expertly provided online encyclopedic informatiéif,although studies tend to demonstrate

that accuracies and inaccuracies in Wikipedia are similar to those of the more academically
qualified counterparts®® [ A (G SNI (G dzNB Q& O2 yddcdrick and delialgliyy 2 A 1 A
may serve as useful tool to address the discussion on the possible migration fromlyhigh

reputed traditional academic reviews to open access journals

Moreover, he adoption ofWikipedia in the academic communityas beendiscussed
PLoS Computational Biologior examplehas launched a new typaf peerreviewed article,
written in the style of Wikipedia, which, once accepted, is to be published in the PLoS
review, with the text being uploaded to Wikipedsaortly thereafter and openo the usual
editing proces<>° Lu and Askin have compared the processes of publishing arpeiemwed

““SeeTaha  a4SNRA YR 20KSNES 58yl YAOa 27F /hepl/viwiniia Ay 2 A
nim.nih.gov/pmc/articles/PMC3380063/pdf/pone.0038869.pdiccessed 1 May013 (concluding that edit
wars are mainly fought by few editors only).

®WSAR D2f R&02NRdzZAKE WeNHz2IiK GSadAy3 2y GKS LyGSNySa:
az2KFEYYFIR a whkKYlFysS Wiy 1ylfeara 2F Ygerdi At LASIR AGIAGH S& /N y2 (A
definition as a public good, combined with freding and freeediting helps to maintain the reliability of

Wikipedid).

Wess 1yySGasS [FYd FYR [FNNE W2Kyazys w2A01SR 2N 22y
Librarian 68; Purcell, Kristen and othetdpw Teens Do Research in the Digital W@Pew Internet 2012)
<http://pewinternet.org/Reports/20 1 2/StudenResearch.aspxaccessed 7 Mag013 Kathryn Zickuhr and

Lee RainieWikipedia, Past and PresefiPew Internet 2011) kitp://www.pewinternet.org/Reports/2011/
Wikipedia.aspx5 A ' yS adzNI S& > WLy ORS T08 V ailBarigh B 598 falguingl$hit kdse@rcho H
instructors should teach students the proper use of Wikipedia, rather than discouraging its use)

188 IYRNBS W CflylF3IAay FYR aANALY W aSdGl aISNE WCNRY
GAFFSNBYyOSa Ay (KS t SNOSAGSR / NBRAOAfAGE 2F hytAyS 9y
W88 pAad2tt W wSI @of hbrmatighRSoucdskalSoMEMENtaMDisdatiefsAAIC®mparison of
2ATALSRAL 6AGK [ Sy dN: €& (20224@pPbychSifyical Metlicirie {783; Mallary G { 2 d
{® wlkel3z2Lid tl -drighted Garicér $nfaBmationdon the Ikt&neti@omparison of Wikipedia

YR I tNRT

ZYIffé alAylirAySR 51GF0FaSQ 6HAMM
NJ t f)\u)\OIf {OASyidGAatad ! OOdz2NT Oe

(I)’ w ™

a 0 p
541 {2dzND ¥ FyR /
and Politics 3T / F NBt ! | FA3KST W2ALALSRAF Fa Ly 90ARSYyOS {2
OMOHO bdzNRES Qﬁdzéluxzy ¢2Rle MopT WAY DAt S&Z WLYyUSNYySI
.dzii aSS [dzOe | 2f YIly wSOargher BhcyzldpediadlbrdA2cyiracy Breatith, arfd LIS R A I
5SLIK Ay 1 A&AZG2NAOFE ! NOLUAOESAaQ 6Hnnyld ocom0 wSTFSNByOS

sources).

™ See Rosemary Dickin, Bridging the JouWiipedia Gap RLoS Blogs 20 April 2012)
<http://blogs.plos.org/plos/2012/04/bridgineghe-journalwikipediagap> accessed 7 May 2013In the

footsteps of PL0oS, the Italian Overlay Journal of Political Bpigshas started a similar experiment with the
LGFrEtAlLY 2A1ALISRAF® {SS al NAlF [/ KAFNI tASGIG2B8BE W{OK2
Notizig 26 July 2012)http://btfp.sp.unipi.it/?p=25%> accessed 7 May 2013. See also, for a proposal for a
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article in Wikipedia and the open access journal mddeComparedwith an open access
journal model, Wikipedia is less expensive, quicker, more widelg, raad offers a wider
variety of articlesHowever,manychallenges still remain. As Lu and Askin notied website
structure is not well suited to academic publications; the site is not integrated with common
academic search engines such as Google Schohlith university libraries; and there are
concerns among some members of the academic community about th@ sitedibility and
impact in academia.

Again, two projects have soughb apply open accessrowdsourced production of
knowledge to the acaemic domain in the field of text archivirtgf Distributed Proofreaders
is a project affiliatedo Project Gutaberg>®one of the oldest digital library projectshere
contributors can proofread text of scanned book pages which have been genebgted
optical character recognition software ancbntain errors®* Unlike Wikipedia, not all
contributors can participaten all stages of proofreadingyf which there may be several.
Wikisourceis a digital library of previously published freentent works thatare in the
public domain or licensed under terms allowing free copying, modification and reuse
including commercia®® As with Distributed Proofreaders, users may proofread the scanned
text that has been uploaded on the site with no limitatjoas in a taditional wiki
environment.

1.3.4 Open Science Science Commonsand Open Patenting

Open Sciencés the grand schemevithin which open access movementsave to be'e-
comprehende® As we have mentioned earlierhé notion of open science has a long
history, dating back to the sixteenthentury. Nonetheless, the podRenaissance Open
Science revolution has been eroded by the relentlggspertisation of intellectual
entittements. David underlines the tension of this patronage economy with the modern

Wikipedia peereviewed journal from the Wikimedia website, WikimedRroposal: Journal (A peesview
journal to allow/encourage academics to write Wikipedia article$)tps/strategy.wikimedia.org/wiki/
Proposal:Journal %28A pemview_journal to allow/encourage academics to write Wikipedia articRes%
9>accessed 7 May 2013.

BLeg§s A2 [dz FYR bAO2fS 1 A1AYSE W2ALALISRAIL F2NJ ! OF RSY
Online Info Rev 359.

B2r 88 ¢AY20EKE Y I NYAGNRY3IT W NRSRAZ2AINDAYI ! yR hLISy I ¢
[ S3+t aliSNAFfta '!yR {OK2f I NEKALIQ ownamnv Hc {lFydalr [}
YwAOK ¢SEGAY 2A1A&2d2NOS a Fty hLSy ! 005848 wSLR&AG2NE
of Law Public Law & Legal Theory SeResearch Paper 10/0%#p://ssrn.com/abstract=1566148 accessed

18 January 2013.
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See ProjecGutenberg Free eBookdittp://www.gutenberg.orgaccessed 7 June 2013.

% See Distributed Proofreaders: preserving History One Page at Titipe/Avww.pgdp.net/c> accessed 11

May 2013.
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See Wikisourcehttp://wikisource.org>accessed 11 May 2013.
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commercial system based oWhe control of knowledge through secrecy or exclusive
possession of the right to its commercial exploitatibth Davidreclaims the efficacy of a
public patronage based open science model and call for a rebalance between the Republic of
Science and the proprietary technol@gy [t] @ purdue the policy pattoward the vision of
perfected éIntellectual Capitalisicould perversely leadthe global enterprise of scientific
research [ . . . ] towards the truly darkgast from which western European societies rather
fortuitously managed to escapey ( KS & S @S y*U thi yalakce ifréciselytmNe Q ©
goal that emerging pen access movements would likeaohieve™®

Besides theopen access to academlierature and scholarship, which lies at the core of
open sciencand is the focus of our reviewpen access has recently emerged in tieéd of
patentable innovationunder the assumption that excessive patenting stifles innovation
and research data, which have been increasipglyatisedand commercialisedy new legal
rights and mechanistt?® Leading institutionsincludingthe Royal Societyhave highlighted
W (i e&d to grapple with the huge deluge of data created by modern technologies in order

Ppaul A5 GARE WEKS 902y2YA0 [23A0 2F WhLSy {OASydSQ FyR
GKS tdzotAO 52YFAYy Ay { OA Sy idufeMEsabu aiid Paul F/Utdidd), VThe RaY | (G A 2 v Y
of Scientific and Technical Data and Infotima in the Public Domain: Proceedings of a SympogNetional

Academies Press 2003)¢3, 23 $ttp://www.nap.edu/catalog/10785.htk accessed 10 May 2013.

Y51 GARE WeEKS I A&lG2NKOS @) h opaa A{ySRS 21Ff a62h LISYdzE{ OA S5 GA RS

t NEGSOGSR FTNRY (KS 902t gAy3a wS3IAAYS #ufiondl andiTheoheBcal SOG A 2 v
Economics 9,9 nT wAOKINR w bStazys We¢KS al NI Si 902y2Yex | yF
Policy 455, 45871 (discussing the increasipgvatisationof the scientific commons).

%8 See Willinksy, The Unacknowledde@ Yy S NBSY OS 2F h LISy { 2dzNODSsz87h LISy ! OOS
159

See,in support ofthis assumption, James Bessen and Michael J Melatent Failure: How Judges,

Bureaucrats and Lawyers Put Innovators at R{fksceton U. Press 2008) (finally arguing that the cost of
fAGAIIGAZ2Y YR GKS 2@SNrftft O2ad 2F GKS LI GSyd aeads
Source Biotechrfo2 38 a2@SYSy Gy La LG t+FGSyd aAiadzsSHelerabdi nnnod c
9Aa4SYoSNHZI W/ Iy tIGSy4ikyle 3FaSNI Ly R2 @ARNZY KiQdzNANYF & = WLy
[ FYRAOFLIS 2F GKS 1dzYly DSy aiviSQ wSwHAO0I dmm A{EAGHDYSNE ZH ot
¢CNF YyATFSNI 2F t NPLINARSGOINE wS&aSIENDODK ¢22fay La thétsha al NJ
(eds), Expanding the Boundaries of Intellectual Propé@JP 2001) 228 Hp T / I NI { KILIANRZ Wb
Patent Thicket: Cross Licenses, Patent Pools, and Stafiddrd G A y 3Q Ay ! RI Y InnoVdtioR¥S | y R
Policy and the Econom{MIT Pess 2001) 1, -2 <http:/faculty.haas.berkeley.edu/shapiro/thicket.paf
accessed 7 May 2048 { SS | fa2 [AdF bSftaSys W¢KS wiasS 2F LyGaSt
'y A @ S(hBS) 778 Science 1460, 1461 (noting that the rise in partnership between academia and industry

is increasing the inherent tension between acade®igoal of disseminating knowledge and indu&rgoal of

controlling and keeping confidential any intellaat property). But see, for a contrary viawaintaining that

patent thickets either do noéexistor do not interfere with the progress of research, John P Walsh and others,
W+ASgs FTNBY GKS . SyOKY tlFGaSyda |yR al BSn3hlafd othexsl v a ¥ S NE
W2 2N]l Ay3d ¢KNRdzZIK (GKS tFdiSyd tNRoftSYQ ounnov Hdhdd { OASy
¢22f tlIGSyda FyR [AOSyaiy3a 2y . A2YSRAOIE Lyy20FiA2yQ
the KnowledgeBase&l Economy (National Academies Press 2003) 285, 340.

0088 WSAOKYLY FyR ! KEANE W!I [/ 2y(iN} OlGdz ffe& wSO2yailNHO
t NPGSOGAZ2YyAalG L ¢hBY i135%dBcusking thetleg® 1I8INENd Mechanism commodifying

scientific research data).
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to preserve the principle of openness and to exploit data in ways that have the potential to
create asecond open science revolutiBfAlso inthe case of research datand patentable
innovation parties have attempted to create a‘8ciencecommongby pooling together
intellectual resourceshrough private agreemeist Private firms in the biotechnological and
software field have decided to forgo property righitsorderto reduce transaction cost$?

The key assumption is that injecting informatiamo the public domain will preempt
property rights of competitors and thus correct in part the market failure caused by the
pK Sy 2 Y Sy 2 dnti-eommeiiyki&@uhificly funded priects have promoted data sharing
among scientists that have driven the Human Genome Project and International Haplotype
Map Project'® Again, proposal have been made for promoting open and collaborative
research in the domains ofynthetic biology:®® stem @Il research®® and microbial
research®’

%1 See The Royal Society, Science as an Open Enterprise Final Répdfteyalsociety.org/policy/projects/

sciencepublicenterprise/report> accessed 13 June 2013 (emphasis addeel@ also Royal SocieBgience as

Open EnterprisgRoyal Society June 2012htkp://royalsociety.org/uploadedFiles/Royal _Society Content/
policy/projects/sape/201206-20-SAOE.pdf accessed 13 June 2013; OrganizationHoonomic Coperation

FYR 5S@St2LIYSyd o6h9/503 WtNAYyOALX Sa IyR DdZARStAySa ¥,
2007) sttp://www.oecd.org/sti/scitech/38500813.pdt accessed 14 da 2007.

%2geel NIIA Y wWkcATS WhLISY FYR /2tfF02NGAPS wSasSENDKY ! b
Intellectual Property Rights in Frontier Industries: Software and BiotechnGA&tlyPress 2005) 131, 1485;

w20 SNI t A NeS/NBnaraishin the Public DomaR® ¢ H74 Ghi. k.. Rev183, 186-191 See also,

discussing thé&enome commor@nd more generally thécience common@N2 NBS [ / 2y G NBNJ &3 W
[FGSyOe I NAIlIo6tSax yR {OASyOS |/ 2 Ynteregtiaghemerging senaf H p S
issuesin the domain of research data may involve the likelihood of copyright protectability of semantic web
ontologiesc the structures or hierarchicalrganisationghat define contextual relationships on the semantic

web, whid is the web designed for finding data, rather than documents. Authors have noted th&tttigy of

the semantic web to annotate and reuse data relies on the social structure of science supporting data sharing

as a nornGtherefore in order not to los¢he new immense value that the semantic web may produce in terms

data retrieval and reuse$he best practices for the scientific community should include adopting a machine

readable license which disclaims copyright protection for publication of publéntfic data and assures

automation of the integration of ontologies which will maximize easy access to public science materials that

can be queriedY SS ! yYRNBg /£ SIENBFGIGSNE W¢KS bSg hyhGzfz23airsSay i
ScientificDatd K NAy 3 ! aAy3a {SYILYyGAO 2S06 hyi(i2t23ASaQ ouHnmno W
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Seeinfra n74.

Y88 51 GAR 9 2AYAO012FFS YNRAKEYdz {I K FyR DNBI2NB 5
I t2fA0e tNRLIRA&IFE C2NJ ¢KS alyl3asSySyid h¥ 5FGFs LyaGSt s
&Ethics 52, 10Mnn T wlk A S fYholaSNg G AVAS16928AEAS. NDKQ oy

) NIIA wkA FYR WHYSa . 28tS8Ss W{eyuKSGiAO .Aaztz3aey [/ dAK
Conr2yaQ O6HANTUO p thit@Avww.plbsBidldR\Hoeg/article/nfddoi/1¢.1371/journal.pbio.

0050058 accessed 7 May 2013 (discussing the BioBricks FoundatidiTatwhich seeks to coordinate a
synthetic biology commons).

%088 2AyAO12FFE {FKI FYR DN}FFE WhSyAy3a {GSY / Stf wé
167

SeeJerome HReichmanPaul FUhIlir, and Tom Dedeurwaerder&overning Digitally Integrated Genetic
Resources, Data, and Literatur&lobal Intellectual Property Strategies for the Microbial Research Commons
(CUP forthcoming 2014); Paul Bhlir (ed), Designing the Microbial Research Commdnmiceedings of an
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Created as a spinoff @@C Science Commorattempted to set up a framewtd to make
a0ASY(ATA OdzaNSSFad& | ONDOOKeSciitk Nalfcdsy” B  redkarch materials, and
integrating fragmengd information NB & 2 dARBBaughdScience Commons has been
discontinued as a stardlone project and rentegrated with CC, most of the sydvojects
that it fatheredare still proceedng. In particular, Science Commonaow CC Scienaghave
been exploring new modelor licensingpatents andknow-how andare promotingopen
innovation®® In this context, CC has developed the CC Public Patent Lit8msepart of
the GreenXchangeProject, a collaboration to promote the sharing of knbaw and patent
technology for solvig sustainability and other pressing social probléfsAs indicated in
GKS [/ / t dzof A Ghe €C Ruio/Ratent LicénSey/isOrfteRdedio be used as part of a
public license offer to license patent rights. A public licensieroprovides two main
benefits: a)it is publicly accessible on the Internet: anyone can read the full terms of the
offerb) AG Aa | aftABSE 2FFSNI a2 GKIFIG | yodaws OFy
these benefits, the offer must be openly published, and it mhestapable of being accepted
by anyone on a nodiscriminatory basisand A (t K2 dzi | RRAGR2y+f yS3I2GAl

In any event, although openness in the patent domain seems to be emerging, as
Maggiolino and Montagnani have noted, openatgnting 4 still a kaleloscopic
phenomenon whose boundaries are settled and very mch affected by the industry to
which the subject matter (or innovation) belong® On the one hand, projects like the
Open Invention Network, pooling software patents in order to improve apipdica for the

International SymposiurtNational Academies 2001® { SS | ft 42 WSNRYS | & wSAOKYlIyX
aAONROALFE /2YY2yayY 'aiy3a [AlFoAfAle "“ooxMMINIA CoferendP Y2 (i S |
Turin, 30 June 2009) (discussing the introduction of liability rules to promote the exchange of materials in a

Jt 20l ffe& RAAGNAROdzISR YR RAIAGEFEEEE AyiSaNIX¥GISR NBaSIHN
Acrossthe Valley of Deli KY b2 @St Ly:GdStfSOGdzat tNRLSNIe& {diNXGS3AxSa
J Health L.Pol'y & Ethics 53.

1%8 See Science Commonktip://sciencecommons.org/about accessed 10 May 2013. See aldandrusiak,

Y. £ yOAy3a hLSy g)B31EBI0 Qliscudsidglpiallshte Sciedog Commons project).
169

See Patent Tools Public Dissios <http://wiki.creativecommons.org/Patent Tools_Public Discussion

accessed 10 May 2013. See, for additional discussion on open licences and transfer of patentable innovation

and knowhow, CSt RYlFY w206AYy YR YNR& bSfazys WhLISy {2dz2NOS:
I LILINR F OKSa (2 wSaSIENODK . 200tSyS01aQ o6uwnny0d T bs W ¢
{OASYOSY hLISy {2d2NDOS [ROSBSYMSALERTecH ASYiATAO wSaSI NOKC

170

See CC Public Patent Licendstps//wiki.creativecommons.org/CC Public_Patent Licensecessed 10
May 2013.

171

See The GreenXchange: AcceleratingtéBnable Innovation Through IP Sharirgtg://greenxchange.ce
accessed 10 May 2013.

2CC Public Patent Licencel(r0).

al NAFGSNBAF al3FIA2fAy2 FYyR al NAF [Atfl a2ydd IyFyAs
2KFiQa bSé Ay GKS wSkHfY 27T hhafsngt dgek faterding phenomenonH 6 T 0 L |
against the backdrop of Open Source SoftwaBgle also Katherine M Nolgnii S @I dzEX Wh LISy { 2 dzNDS
aSlkya (2 ! RRN’aa GKS ! 00Saa 3 wSaSIFNOK DIFILAQ 6HAATUL H
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Linux operating systerd;! and the BiOS Projectyhich guarantees open access to some
patented and nofpatented biological materiafS° in exchange for the right to use the
commons, have set up licences including both #Won-challenging claus@a ‘grantback
clause on improvemen€and aWiral claus€forcing membersto assign olicensepatents
included in the pool only subject to the terms of the pool licené@n the otherhand
projects like GreenXchangi® notseemto be concerned by freading and do not includa
grantback and viral clause but only nahallenging clausedn contrast, GreenXchange
licensing modelsprovide a path to commercialisationwith a scheme of rules for the
payment of royaltieshat the participants have the optioof charging'®

1.4 THE OPENACCES®MOVEMENTIN ACADEMICPUBLISHING

As part ofthis orgoing discourse about open access and cultural commOpen Access
Publishing (OAP) has been emerging as a global movement that drives tlemewed
emphasis on operscience and the global request for access to knowledgen access
publishing¢ or open access to scholarshipendorses the goal of allowing information to
flow more freely among researcheand the public at largas a reaction to perceived pitfalls
in the present system of circulation of academic knowledge the dematerialisationof
scholarly publishing after the advent of electronic publishingl Internet distribution’”’
The profound interrelation between OAdhd digitisation¢ and more generally thenexus of
causality betweenligitisationand open accessis acutely exposed by Jean Claude Guédon:

"*See Open InventioNetwork <http://www.openinventionnetwork.con» accessed 10 May 2013.

”® See BiOShttp://www.cambia.org.au/daisy/bios/home.htmi accessed 10 May 261

78 The GreenXchang#ffers the possibility to pledge patents with three different Licence types: (1) Research

NonExempt (which\grovides norprofits, such as universities, the freedom to research on the patented
technology, improve on it, and patentehimprovements for nortcommercial us€; (2) Standard (whickeffers

a royaltyfree license with which any party can commercially use the patented techn@ @8y Standard PLUS
(whichWffers a license that requires a payment and/or can restrict whoazaept the license [ . . . ] [tihe PLUS

is the payment and restrictions that have been added in the public addendum within the [CC Model/Public]
Patent Licens® SeeThe GreenXchange {171).

Y For a discussion of scholarly electronic communication Gesrles W Baileyscholarly Electronic Publishing

Bibliography (Digital Scholarship 2010)h&p://www.digital-scholarship.org/sepb accessed 16 May 2013;

Christine L Borgmargcholarship in the Digital Age: Information, Infrastructure, and the IntgiMéf Press

2007) (discussing th&gvolutionary, discontinuity scenario and the evolutionaggntinuity scenari®Qas

possible reactions taligitisation of scholarship and noting that most likely the scenario falls in between the
Wlectronic publishing reform moveme®, claiming inevitable universal adoption of electronic media with all

fields corwverging on the use of the same forums for electronic publicatigrend the Hocial shaping of
technologyperspective ¢ acknowledging that scholarly communities will influence the development and

adoption of different technologies); Rob Kling and EwaQ&ll vy~ W9 f SOGNRYAO W2daNy I faz
I 2YYdzy AOI GA2YQ 6HNNoo oT I Yy dzh ¢ wS @ 27T L
<https://scholarworks.iu.edu/dspace/bitstream/hand2022/1087/wp01-04B.htmp accessed 27 January

2013; Carol Tenopir and Donald W Kingpwards Electronic Journals: Realities for Scientists, Librarians and
PublishergSpecial Library Association 200®pbin P Peek & Gregory B Newby (e8sholarly Pulghing: The

Electronic FrontiefMIT Press 1996).enopir and Kingfowards Electronic Journdis177)
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Open Access is not an end in itself; it is megelymptom of deeper processksked
to the growing role of digitization in our civilization. ldligitization tha brings about
opportunities for profound shifts in pogr. Open Access simply defiredattle front
that refers to the challenges being thwm at the architectures of cdrol supported
by publishers. Like a litmus test, the quest for Opexess revda anarchitecture of
control on the wane'®

The open access movemeint scholarly publishingvas inspired by the dramatic increase
in prices for journalgind publisher restrictionsn the reuse of informationPrice barrier
and Yermissiond I NNFave Réerfincreasingly turnimgpen accessito a newW LINR ynO A LI S Q
scholarship and researchat has been promoted globally’! & W2 Ky 2 A fopeh y &1 &
access could be the next step in a tradition that inclitlee printing press and penmpost,
public libraries and public schools. It is a tradition bent on increasing the democratic
circulationof knowledgeww @ ®b¢ KtS BIORMI Sy (i 2 Publishihg afi&rs’a nevd O S & & ¢
model for the operation of scholarly journals, and its promise fecéed in the expanding
literature devoted to this pioneering concept' As a general rule, open access refers to a
publishing model where the research institution or the party financing the research pays for
publication and the article is then freely assible. In particular, opeaccess refers to free
and unrestricted worlelide electronic distribution and availability of pesrviewed journal
literature ®** However, open access to books and monographs seems to be an equally
relevant goal of the OARovement, although at an earlier stage of development.

According to Peter Suber, thde factospokesperson of th€©APmovement'®® Yb]pen
accesgOA) is fee online access [ . . JA literature is not only freefacharge to everyone
with an irternet connection, but free of most copyright and licensing restrictions. OA
literature is barrieffree literature produced by removing the price barriers and permission

"Jean/ £ I dzZRS DdzSR2y s WI ¢+F1S 2y tSGSNI {dzoSNDRa G¢KS hLSy
Essays and Conversations about Constitutional Moments on the Net Collected by the Berkman Center, 25 June
2008)  <ttp://publius.cc/take peter suber%E2%80%99s %E2%80%9C opening_science and_scholarship%
E2%80%9Paccessed 16 May 2013.

179 Willinsky, The Access Princip(a 3) See also PeteBuber,Open Acces@MIT Press 2012) (discussing the
emergence of this principle in one of the few book lend#scriptionsdedicated to the subject).

¥ willinsky, The Access Princigiie3) 30.

81 See Charles W BaileJransforming Scholarly Publishing through Open Access: A Bibliogi@ijgital
Schohrship 2010) kttp://digital -scholarship.org/tsp/transforming.pdf accessed 16 May 201Zharles W
Bailey, Open Access Bibliography: Liberating Scholarly Literature wihni and OperAccess Journals
(Association of Research Libraries 2008jp<//digital -scholarship.org/oab/oab.htmaccessed 16 May 2013
182

See Budapest Open Access Initiativetp://www.opensocietyfoundations.org/openaccessaccessed 16
January201® {SS Ifa2 tSGSNI {dzoSNE W/ NBIGAYy3 90y171R2084 St £ SO dz

18 SeeRichard Poydner, 'Suber: Leader of a Leaderless Revolutidotnfation Today July/August 2011)
<http:// www.infotoday.coml/it/jull1/SubeflL eaderof-a-LeaderlesfRevolution.shtn# accessed 16 May 2013.
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barriers that block access and limit usage of mostventionally published literature,

whether inprint or onlined%0ther authors have stressed that the extent of the OAP notion
aK2dz R 0S WJ Sndethatshdd&rer posdible Bdkiter use, nor the ability to
participate in the finetuning of the system, should be rektred to professionaé O K 2 £° N& Q ®
This notion goeK YR AY KIFIYyR 6AGK (GKS ARPinitigif WRSY
developed in softwarea@mmunities,meaningl ¢ 20fotentiaPcolleagues rather than a

dzy A GSNBES 2F LIPaarA0dS 02y adzYSNAEQOD

Therefore,the @O RS Y A Oa © 3 NB ¥ DasthoBikfctledgex also known as the
serial crisig isontherise SaLISOAL £ £ & | 3 Ay axorbitankHigh hidels OG A OS
ford ® @& dandg Ba[Bglidyhblg idvary large bundIgEbAs Reto Hilthasnoted,
0KS LINAOS AYyONBIlI 880 RXt §JdzbJ6iza & K 5 KB RE QNP R dzDa& a K |
hasforced the scientific community to react by implementing open access options, because

B4t SGSNI {d6SNE W/ NBFGAY3 +y LyGSIIADGdzt /2YY2ya (KNERC

WL ySa . 28tS83y WaSUSNRYAIYAAY !'yoz2dzyRE LYF3IAYAYy3d CNBS:
alGSNALFEQ Ay [ KINI 2G4 SnderStanding IKyowledges aAGOAMENEWIE Brés® 2006 SRa 0 =
124  <http://www.scribd.com/doc/27333114/Understandingnowledgeasa-CommonsTheoryto-Practice

2007 accessed 18 @aary 2013. Borrowing from the sociology of science, Boyle refers to the term
Mertonianismto describe a process of free, open inquiry, strongly reliant on the process ofrgéem to

drive hypotheses closer to an underlying reality. See Robert K MefdonSocial Structure and Science

(University of Chicago Press 1996). In doing so, BoyleWbks impact more open access to cultural and
AO0ASYUGAUO YIFIGSNAIfAY 020K aOK2ft | Nitséetle gcRderyfy2njght Oce? £ || NI & >
on sclolarship, culture, and even though this is more speculative and unlikelyon scienceXSee also, for

similar arguments related to the need of broadly opening access to scholarly research to the general audience,
Lessif W¢KS | NOKAGSOSENR T2 O Mhéng B themeseysystem of scientific

knowledge promotes elittment rather than enlightenment, as access tooimfiation is restricted to a

1y26ft SRAS StAGS 2yteoT DI gAYy ,lYSés WOEOfdzZRAY3I (KS
+tA2tF0GA2Y aKLFQ LYLISRSa Dt 20| ¢ I St GKQ GHNNyoO M 1
<http://www.hhrjournal.org/index.php/hhr/article/view/20/88> accessed 23 April 2013 (discussing specifically

the way open access to biomedical literature matters to ordinary citizens and mentioning the example of

Sharon Terrylay person with no formal education amghrent of two children diagnosed witlthe genetic

disorder pseudoxanthoma elasticum (PXE), who had to struggle with seemingly insurmountable barriers to
access medical literature and ended up contributiigghly valued chart for the disease,-patented the gene

responsible for PXE, wrote scholarly articles on the subject, founded PXE International, a research advocacy
organisationfor PXE and became the President and CEO of the Genetic Alliance, arco@litver sixhundred
diseasespecific advocacgrganisationk

186

See von HippeDemocratizing Innovatio(m 94).
B 2818y WaSliSNROBHENAY ! yo2dz

%8 See The Cost of Knowledge, Researchers Taking a Stand against Elsviéthecostofknowledge.corm

accessed 21 January 20E® online initiative collectingupportfrom academics and researchers declaring that

GKSe gAff 0280200 9ftaSOASNRA 22dNNylfa dzytSaa GKS& N
Information: At RSYAO& INB {dGFNIAy3 G2 . ThedECohamigiohdon, A Fbruayzo f A 4 K S
2012) 4ttp://www.economist.com/node/215459741 OO0S&da SR mMc Wl ydzr NB wamod {SS
Open AcBaa 5So0F0SQ O0HAMMU My oOMKHDU {ekampliss theéSe reaptimns andB LJ2 NIi A
boycotts against the cost of knowledge and generally detailing how intense the debate has become in recent
years).
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antiquated copyright laws have failed to bring abauteasonable balare of interests™®

Universities librariesand governments around the world have examined journal prices and
availabilityand expressed dissatisfaction with the nature of the curfeansiness model for

scientific publishingln an August 2004 reporthe UKHouse of Commons Science and
Technology CommitteeD 2 y Of dzR $rvisidh Koff [dcadethic] journals in the Ul§
unsatisfactoe @ ® & & 6 RdzS (G2 I 02 Y0 A ¥inaldgaagy o2 ¥  LJdzc
f A0 NI NEB otdePp@a&ide dGome yitie lakje commercial publishers @bundling:

content together to be sold as one product is having a negative impact on smaller publishers

and on the ability of libraries to purchase the @y | f & NXBIj dzA NBR omiee (G KS ¢
Scottish Confederation oBniversity and Research Libraries together with the National

Library of Scotlandeachedvery similar conclusions. mdeclaration] y 2 6 Y Babtishi KS W
5SOf NI GA2Y issuedirLIkibber! 2000166y Adled that the Wubscription

based systenseverely restricts access2 f S RAy 3 SRIFthedhd S prolilOKQ | vy
that is being madéy some of the very large camercial publishers is inappropriate in that it

is predicaB R 2y LJzo f A Of & If doy Briidd SthkEsfprSekaiplk Corhell

University noted with disapproval i@ 2003 resolution on university library policidsat its

library budget has increased by 149% from 1986 to 2001, while the number of periodicals
purchased grevby only 5%

In arecentarticle published byrhe GuardianGeorge Monbiohighlightedthe unfairness
of the system of academic publishing by noting, with specific reference to academic
publishers, such as Elsevier, Springer or \ABlegkwell, thatfv]hat we see here is pure
rentier capitalism: monpolising a public resource then charging exorbitant fees to use it.
Another term for it is economic parasitism. To obtain the knowledge for which we have

188 wSi2 a I Afdes urformaterNSoddyq Nepleécied Adjysinents Kadd Their
/| 2yaSljdzZSy0SaQ ounnT0 o0oyoHUL L// wmop oOlfaz y2i4Ay3asr K2
achievement of our modern societythe division of labour should be overturned).

% Science and échnology Committee,Scientific Publications: Free for al(MC 2004, 3991) 97
<http://www.publications.parliament.uk/pa/cm200304/cmselect/cmsctech/399/399.pdfaccessed 16 May
2013.

¥ynfortunately, it seems that the full declarationrie longert @+ Af 1 6t S 2yt AySd C2N (KS O
{O020GGAaK 5S0Of I NI {(QpenyAccesg News,J35 Octobl@rO2D@ulipdlegacy.earlham.edu/
~peters/fos/2004/10/scottiskdeclaratiorof-open-access.htnm# accessed 23 May 2013; and Hiod Wray,

WY/ 2YYSNDAL ¢ tdzof AAKSNER CI OS {O02G0GAaK hLISy 1| 00Saa
<http://www.guardian.co.uk/media/2004/aug/20/business.pressandpshing® accessed 23 May 2013. See

also Appendix 82, Memorandum from the Scottish Confederation of University and Research Libraries (SCURL)
<http://www.publi cations.parliament.uk/pa/cm200304/cmselect/cmsctech/399/399we100. htaccessed 23

May 2013.

92088 J2NyStt ClLOdf Ge {SyrasS wSaztdziazys wSaztdzirazy
Acquisitions, with Special Reference to Negotiationsvitsevier (17 December 200)tHp://www.library.
cornell.edu/scholarlycomm/resolution2.htmaccessed 23 May 2013.
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l £t NBI Ré LI ARZ 6S Ydzald & dzNNDB PREehrasideshlies Bdz G2
monopolyover content that the academic publishers do not create and do not pay for. The
researchers, willing to publish with reputable journals, surrender teepyrightfor free.

Most of thetime, the production of that very content, now monopolisedby the acalemic

publishers¢ was funded by the public, through government resgagrants and academic

incomes.

Equally, permission hurdles involved with access to angasesof scholarship have played
a relevant role in the OAP movemertaving his draft articles removed fronthe Social
Science Research Network (SS&Nhe request of the copyrigkholder,the California Law
Review, after his work had been published and made available in commercial databases
Hunter coined the term Walled garden€to refer to permission barriers of academic
publishing'®* These databases create théalled garden€that restrict access to paid
subscribers As Mncy Kranich, former president of the American Library Association, has
noted, (i K Balled g&R Jg6lotes aprocess of online enclosure that posés ncreasing
threat to democraticprinciples of infomed citizens and academic peciples of building on
tKkS &aKz2dzZ RSRB 2F IAlLyGiaQo

The reaction to price and permission barriers to sciensiibolarshiphas turned into an
open access movement in scholarly publisHittgyhich now has a long history dating back
to projects in the1990s and fast developing in the last decddeSince that time on, the

¥SeeDS2NHS az2yoiz2i0s W OFRSYAO tldzof 2 GeSEuErdiaifl®rids, 28 dzNR 2 OK
August 2011) kttp://www.guardian.co.uk/commentisfree/2011/aug/29/academublishersmurdochsociali

st> accessd 21 January 208 { SS I fa2 wWAOKINR {YAOGKI W¢KS | A3IKfe
tdzot AaKAYy3I aSRAOFt wSaSINOKQ o6wnncod dhp W w {20 aSR 1
nature of the business of publishing medical research).

99088 51y 1 dzyiSNE W2 ffSR DIFENRSYAaQ 0HnAnacdessanvverdehta K 9 [
in scholarly publishing generally and in relation to law revimwlishing). But see Salil K Mehra, Paradise is a

Walled Garden Trust, Antitrust and U= Dynamism, 18 Geo. Mason L. Rev. 889 (2(i¢¢ussing whether

walled gardens main factbea kind of creative paradise that spawns significant user dynamism).

195

Nancy Kranichi€ountering Enclosure: Reclaiming the Knowledge Com@on€harlotte Hess and Elinor

Ostrom (eds),Understanding Knowledge as a CommdMIT Press 2006) http://www.scribd.com/doc/
27333114/Understandig-Knowledgeasa-CommonsTheoryto-Practice2007> accessed 18 January 2013.

088 W2Ky al O/2ffs WeKS hLSy | 00S4slamRe@BYSy i Ay {OK2f
197

See, for a complete historical timeline of the open access movement, Peter Subelin@imf the Open

Access Movementhttp://legacy.earlham.edu/~peters/fos/timeline.htm accessed 27 January 20Besides

the emergence of open databases, another influential precursor oftA® movement may be identified in the
Taxpayer Asset Project, and the related Crown Jewels Campaign, creating a grassroots campaign through
Internet email listservers in 1990 to demand access to federally owned databases in the United States, as a
reaction to the Reagant RY A Yy A & G NI ( pridafisivg acckd’ ftoA dighab &ersions of government
information. In particular, the Crown Jewels Campaign focused on access to highly valuable federal databases
such as a database of corporate disclosure documeruspiled by the U.S. Securities and Exchange
Commission, the Medline database of biomedical articles maintained by the National Institutes of Health, the
federal database of patent filings held by the U.S. Patent and Trademark Office, the full texs pebding
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movement has grown in importance through a number of atities that have Isaped its
principles and goals, enhanced practical implementations and promoted global attention
and related policy reactions.

1.4.1 The Three Bs: Budapest, Berlin and Bethesda

A major theoretical boost to the OAP movement was giegar a 20month periodfrom
2001 to 2003 by three initiativesnd their relateddeclarations that came to be known as
the Whree B The first was the Budapest Initiative in February 2002, thenJtiree 2003
Bethesda Statement on Open Access Publishing, farally the October 2003 Berlin
Declarationon Open Access to Knowledge in the Sciences and HumaBigfse turning to

a brief description of these three main OA®Eclarations it isalsoworth mentioning as part

of the theoretical process thded to the definition of the general principles shaping the OAP
movement, the Statement on OpenAccess to Scholarly Literature and Research
Documentationadopted by thelnternationalFederation of Library Associations (IFLA) in the
Hague on 5 December 206%

The Budapest Open Access Initiative (BOAI) was the result of a Confeoegarisedin
Budapest by the Open Society Institutea branch of the Open Sociefoundations a
philanthropic endeavour created by George Sords, December 2011%° The BOAI
Declarationwasissuedshortly thereafter onl4 February 2002lhe purpose othe BOAWwas
0 2accdlerate progress in the international effort to make research articles in all academic
fields freely available on the inté/ SFilofd theBudapest Open Access Initiatistems an
oft-quoted definition of OAthat includes free reuse and redistribution &A material by
anyone:

By Wpen accedxo this literature, we mean its free availability on the public internet,
permitting any users to read, download, copy, distribypeint, search, or link to the

full texts of these articles, crawl them for indexing, pass them as data to software, or
use them for any other lawful purpose, without financial, legal, or technical barriers
other than those inseparable from gaining accessthe internet itself. The only
constraint on reproduction and distribution, and the only role for copyright in this

0ST2NB GKS | o{d /2y3AINBaaz yR RIGlF ol &S-AccasfPudishiRgS NI f O2
CNRY tNAYOALX Sa G2 tNFXOGAOSQ A yAcdeds fotKholedgeNdh The Ak bfy | Y R
Intellectual PropertyZore Books 2011) 47879.

1% See International Federation of Library Associations (IFLA), IFLA Statement on Open Access to Scholarly

Literature and Research Documentatiohttp://www.ifla.org/publications/ifla-statementon-openaccesgo-
scholarlyliterature-and-researchdocumentatior> accessed 13 June 2013.
199

See Budapest Open Access Initiativettps//Www.budapestopenaccessinitiative.orgaccessed 23 January
HaMod® {SS 1 fa2 YNRAGAY ,A20Aaz We¢KS hLISy ! 00Saa LyAGA
24(4) Information Technology And Libraries 157,-162.
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domain, should be to give authors control over the integrity of their work and the right
to be properly acknowledged and cité%.

At the time of the tenth anniversary of the BOAI, the Open Sodretyndationlaunched
BOAI 10 including a new set of guidelines and recommendatibims.recommendations
strengthen andcrystallisethe advancemertd that the open access movement hasadein
the lastdecade. BOALO seeksthe promotion of (i)the development of Open Access policies
in institutions of higher education and in funding agenc{gsthe open licensing of scholarly
works, (iii) the development of infrastructure such as Open Access repossi@nd creating
standards of professional conduct for Open Access publishing. The recommendations also
establish a new goal of achieving Open Access as the default method for distributing new
peer-reviewed research in every field and in every countrnfkwity Sy &SI NBEQ (A Y&

The Bethesda Statement on Open Access RBhbig was releagkon 20 June 2008y a
group of interested parties, includinfunding agencies, scientific societies, publishers,
librarians, research institutions and individual scientistmthering together at the
headquarters of the Howard Hughes Medical Institute in Chevy Chase, Maryléed
Bethesda Statement endorsed the goal of stimulatigcussion within the biomedical
research community on how to proceed, as rapidly as posdibléhe widely held goal of
providing open access to the primary scientific literat@é The Bethesda Statement
identified an Open Access Publicatasone that meets two conditions:

1. The author(s) and copyright holder(s) grant(s) to all users a fremyoicable,
worldwide, perpetual right of access to, and a license to copy, use, distribute,
transmit and display the work publicly and to make and distribute derivative
works, in any digital medium for any responsible purpose, subject to proper
attribution of authorship, as well as the right to make small numbers of printed
copies for their personal use.

2. A complete version of the work and all supplemental materials, including a copy
of the permission as stated above, in a suitable standard electronic forsnat
deposited immediately upon initial publication in at least one online repository
that is supported by an academic institution, scholarly society, government
agency, or other welkstablished organization that seeks to enable open access,

200 Budapest Open  Access Initiative, Read the Budapest Open Access Initiative

<http://www.budapestopenaccessinitiative.org/reacaccessed 23 January 2013.
201

See Budapest Open Access Initiative, Years on from the Budapest Open Access Initiative: Setting the
Default to Open kttp://www.budapestopenaccessinitiative.org/bodi0-recommendations accessed 23
January 2013

202

See Bethesda Statement on Open Access Publishimg:Awvww.earlham.edu/~peters/fos/bethesda.htrm
accessed 16 January 2013
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unrestricted dstribution, interoperability, and longerm archiving (for the
biomedical sciences, PubMed Central is such a repositdty).

The majorcatalyst foropen access at the European level vpaievided by the sacalled
Berlin Conference®” The first Berlin Conferee wasorganisedin 2003 by the Max Planck
Society and the European Cultural Heritage Online (ECHO) project to discuss ways of
providing access to research findings. Annual follgwconferences have beeorganised
ever sincé® The most significant result of the Berlin Conference wasB@gin Declaration
on Open Access to Knowledge in the Sciences and Hum@gigds Declaratiof), including
the goal of disseminating knowledge through the open access paradigm via theerft&r
The unique feature of the Berlin Declaration is the focus on the scientific requirements that
the materials that should be disseminated through open access should meet. The experts
gathering together in Berlistated: Pv]e define open access ascamprehensive source of
human knowledge and cultural heritage that has beapproved by the scientific
community®’ The Berlin Declaration has been signed by hundreds of European and
international institutions.

For the sak of simplicity, Suber has tliled the commonalities of these three statements
into the BBB definition of Open Accé&3sy noting that there is uniformity in the core
concept of removing price and permission barrigfsAlthough the definitions may differ in
part, other recurringcom@y  LINAY OA L) Sa Sy O2YLJ} aa | dziK2NBQ
must alwaysdepend and flexibility on removing barriers to commercial nsemposing a
specific policy on derivative work®’¢ K S W {i téndBo3nai/ &IOA efiritiknSof open
access [ ...] an evolving and flexible concept with policy space to test new elements as they

293 pid.

%4 See Open Access at the Max Planck Society, Berlin Conferenites/ca.mpg.de/lang/enuk/berlin-

prozess/ber likkonferenzerr accessed 16 January 2013

2% pid.

088 W, ENNXYIAREO2Y hLISy ! 008Saa G2 Yy2etSR3IS Ay GKS {
Berlin, 2022 October 2003) Rkttp://oa.mpg.de/lang/enuk/berlin-prozess/berlinererklarung> accessed 16

January 20138stating that order to realize the vision of a global and accessible representation of knowledge,

the future Web has to be sustainable, interactive, and transparent. Content and software tools must be openly
accessible and copatibled).

“7bid. See als6 Yy RNB & Ddzt RI Ydzi D2yl £S5 We¢eKS RAIAGEE RAGARS
CTLR 11318.

%% See Suber, Open Access1f®0 T T t SGSNJ { dzo SNE Wt N} A&dAy3d t NRINBA
Open Access Newslettehitp://legacy.earlham.edu/~peters/fos/newsletter/092-04 htm> accessed 25 May
2013.
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1.4.2 SPARC and CivilSociety

Together with OAP declarations, the open access movement was boosted by countless
initiatives of which theScholarly Publications Access Resource CoafiBARG$ one of the

most prominent?** SPARC ian international alliance of academic amelsearch libraries

which pronotes open access to scholarshyith currently over 800 institutiongn Australia,

China, Europe, Japan and North Amefiédt was launchedn 1997 as a reaction to the

Werial crish Id2001, SPARC joined forces with Europe@anisationgo establish SPARC
Europe?® SPARC was deloped by the Association dResearch Libraries to address
Ynbalancesin tk S & OK2f | NI & Liddhdindisapioktifigdandapgoatirk) oOgea
access™.  AAOFfftex {t! w/ Mbtichis aithed latirédficegarierstoz NJ | O
access, sharing and use of scholarship by promoting the understanding and implementation
of OA policies and practices for scholarly research outputs, with a primary éocjgirnal
literature, but with an evolving interesin OAin research outputs of all kinds® As the
SPARC website claims, its pragmatic focus is on educating stakeholders, advocating policy
changes and incubating reaforld demonstrations of businesand publishing models that

Y I estimHate the emergence of new scholarly communication models that expand the
dissemination of scholarly research and reduce financial pressures on liFabidhe

219 |pid 481.See also, for a discussion of open access definitions, Peter Suber, Open access Overview

<http://legacy.earlham.edu/~peters/fos/overview.htmaccessed 11 May 2018;NY A& i NPy 3> W/ NR S Ra

?
YR hLSy 1BBOFaagToy KINIS& 2 . FAfSeé&s wW2@pkniAcckss: KeylLlISy | O
Strategic, Technical, and EconomicAspects (2006) 13, 15  kttp://www.digital -

scholarship.com/cwb/WhatlsOA.pelccessed 25 May 2013
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There has been a multitude of OA initiatives worldwide in the last two or even three deceahging from
institutional, governmental and civil society endeavours. Giving even a partial account of them is almost
impossible. A good starting poifior a picture of all these initiatives is Suber, Timeline of the Open Access
Movement (n197).

22 5ee Scholarly Publications Access Resource Coalition (SP#BOWww.sparc.arl.org> accessed 1 June

2013;a Al [ AT ! [dZAGNA L FYyR 52yFfR h /1 aSz WeKS {t! w/
lylféeaara 27T CKSANI W2dNY I £taQ oOHnnapo OMO 0 0-246¢ K S w2
<http://dx.doi.org/10.1016/j.acalib.2005.01.004 accessed 13 June 2013ee also, for an early history of

{t!w/ X aFNB a /FaSz WLAYAGAY3I /KFy3aS Ay {OK2ftl NIe& / 2Y
26 Advances in Librarianshightp://www.sparc.arl.org/bm~doc/ SPARC_advandegdf> accessed 2 June

2013;

213

See SPARC Eurogdtg://sparceurope.org> accessed 2 June 2013.
i gee SPARC, About SPAR®p #www.sparc.arl.org/about/index.shtnt# accessed 2 June 2013.

5088 {t!lw/ T Wunmo {t! w/ t NBtRMIWY.spart.arl.gr@bmédpaispar@0iBdzl NE H 1 |
publicplanfinal.pdf> accessed 2 June 2013.

% pid.
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coalition members of SPARC support the project through feesoter the operating
expenses and build a capital fund to financepitsgrammes.

However, additional coalitions are forming to join SPARC in its quest for OA and OAP.
Merging together the interest of two different groups of OA publishers, commercial
publihers and independent scientist/scholar publishers, the Open Access Scholarly
Publishers Association (OASRAslaunched i1 n n ysuppartand represent the interests
of Open Access (OA) journal and book publishers globally in all scientific, technital,
scholarly disciplind8*®OASPA promotes its goal by exchanging information related to OAP,
setting OAP standards, supporting the development of OA business and publishing models,
educating the community on the benefits and value of OAP and advocatingdid OA*®
OASPA masgoonacquire a leading role in the OAP movement as it has been joined so far by
the majority of the most relevant OAP players and advocates. Additiomally,forward
looking move, OASPA has recently adapted its membershihaedebook publishers who,
increasingly, are engaged with or investigating possibilities for OA book pubf&hing.

1.4.3 OA Publication Models: Green, Gold, Gratis and Libre

The BBB definitiothat Suber has distilles extremelyinclusivein order to recomprehend

the entire variety of OAP typesin this regard, four majocategoriesof OAPhave been
identified by the literature green, gold, gratis and libr&he OA publicatiomodelsmainly
dependon the delivery mechanism of the articles and status of the traditional barriers to
access.The distinction in the delivery mechanism of the OA research outputs has
traditionally been connected with the chromatic qualifiers, gold and green, indicating
whether the work is available OA via a journal (gold OA) omiay of a repository (green
OA).The distinction betweenrgen and goldOAP was firstheorisedby Stevan Harnad and
others a decade ag@® The Open Access Scholarly Publishers Association (OASPA), has
noteR U K lold OAWM@i&sSto implementing the free and open dissemination of original
scholarship by publishers, as opposed to Green OA, in which free and open dissemination is

2" OASPA, About OASPA, Mission and Purpb#ip:Koaspa.org/about/misson-and-purpose> accessed 13

June 2013.
218 |hid.
29 1hid.

2088 {GSOLY ITFENYIFIR YR 20KSNAE WeKS 1 00SaakLYLIl OG0 t NJ
(2004) 30 Serials Review 310. See 866 KNA A G SNJ . 21 N = W! yI 2Yadofh&AmMDNBESY h
{20Q8& F2NJ Ly #ap/vwidbpenacfdRspubliShidé org/apcs/Personal%20VersionGreenQa.pdf
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achieved by archiving and making freely available copies of scholarly pulblec#tat may
or may not have been previously publish@. Thus an article publisheid an open access
journal is considered gold OA, whereagra-print article deposited within an itgutional
repository to be pubshed in a conventional journal availabbaly via subscription is an
example of green OA.

It is worth mentioning that the Immediate Deposit/Optional Access (ID/OAplsadeen
proposed as a compromisaodelwhere publishers do not endorse green OA or require an
embargo period before the research output can be published OA. In the ID/OA scenario the
author would immediately deposé#n article in a repository upon acceptance for publication,
but set only the m&adata on OA?2 This model should be coupled with a sesmitomated
email print request buttorg which is enabld in repositories such as DSpace and E&figt
allowing any potential user to request a single copy of the deposited draft by email on an
individual basis, which falls under fair gé.

The status ofother barriers to access, such as price and permission for reuse, are
indicated by the terms gratis rad libre. The distinction has been made popular by Peter
Suber, who borrowed the gratis/libre language from the world of softwfdrén contrast to
the gold/green distinction, which answers the question how the content is delivered, the
gratis/libre distintion answes the question how open the contenis?®® A gratis OA
publication is free of price barriers as the publication is openly available, free of cfidrge.
business modelfor achievngthese resultsare various; including the most commosystem
whereby publishers chargé KS | dzi K2 NJ I F & &nd wewillkstunBodiese ( K S
in Section Il of this study A publicéion is considered libre frice barriers are removed and
at least somepermissons barriers are also relaxed. In the libre &#&nario, therefore, the
content is also fre®f some copyright restrictions.

[N

221 5ee OASPA, About OASPA, Mission and Purdge//easpa.org/about/missionand-purpose> accessed

13 June 2013.

22088 { GSDI Yy | | NY-DeRasit/OptioRaccesy WDEORMWaridde wl GA 2y f Gper YR a2 R
Access Archivangelisn1l3 March 2006) kttp://openaccess.eprints.org/index.php?/archives/tuid.htmb

accessed 25 May 2013 (noting thata ID/AQR f A O& WA A& 3INBFGfe LINSFSNIrotS (23
that allows delayed deposit (embargo) or ebtdzi | & RSUGUSNNAYSR o6& LJzof A&aKSNJ LJ2f
¢KS L5kh! Y2RSftf KlIa 06SSy Ifaz2z QISiSNR {WRodd NE RISCLPYa A[(KaNS
Cdzy RAy3 ! 3Sy0e& hLISy ! 00Saa t2ftAOAS atQ/epacyeathamedui 1 { t | w,
~peters/fos/newsletter/0802-06.htm> acessed 1 July 2013.

2 gee Steve Hitchcock, Boost Repository Content with EpResguest eprif® dzi 12y Q 09 LINA Yy Gas 7
<http://www.eprints.org/news/features/request button.php accessed 1 July 2013.

2088 | F NY I RE -BepdsiBOptiovall HROBIAES 6 L5k 22 al yREGSQ 6y
**>See Suber, Open Accesd D) 6575, 66.
?2%|bid 67.
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According to some authors, a distinction within a broader OAP domainalsaseen
made between models which completely meet the requirements stated by the OAP
principles we haveeviewed earlier, and especially the BBB definition of OAP, and many
other models which do not totally fulfil the purpose intended in the OA declaratiths.
Therefore, OA has been distinguished in true OA models and hybrid models. In this respect,
true OAwould include selarchiving in subjeebased or institutional repositories, basically
what we have referredo above as green OA, and OA journals, or gold OA. Hybrid models
have been further distinguished, for example by Bernius and othasspptional OA
retrospective OA, delayed OA or partial OA, which refer respectively to OA granted upon
I dZzK2NBQ RSOA&AAZ2Y TF2ftf 2¢A yl@itisdd KilSssutl a8 Bley & 2 F
journals volumes, after an embargo period, or to some parts of the jouffaldowever,
additional distinctions andategorisationsiave been attempted and we will return to some
of thesewhen discussing OA business modetse specificallyn Section 11l of this study.

1.4.4 OA Publication Channels

Besides theestablishmentof the h! t Y2 @SYSy (i Qa inQ@echdtionsInd y OA LI
literature, the practical implementation othese principles has occurred through the
emergence of OA publications, which have been deliveve traditional publication

channels such as repositorigsyurnals and, more recently, book%’

1.4.4.1 OA Repositories

Electronic repositories give authors tBeLJLJ2 NIi dzy A (1 & G 2INR NID R O@S ¢ RS 3 A&
works archived by authors an action which isisuale  NJB F S NNBIRNID R X ehagy 4 S
be either working papersthak | @S y 204G &SG 0SSy Llzo foradideS R | f :
already published by a journgknown asWLJ2 & (i LDheleyaie dwd dnain categories of
repositories: disciplinary or subjespecific repositories and institutioharepositories
Subjectspecific Repositoriesor open online databases, where authors may deposit pre
publication versions of their articles, together with supporting data and other materials,

have been perhaps the first practical expression of the esmrg of an open access
publishing movement. In particular, the ArXiv database in high energy physics and related
fields¢ which was established in 19¢Imay be regarded as the pioneering initiative among

21088 {GSTFSY . SN¥YyAdza YR 20KSNESE WhLSy ! 00Saa azRSft &
t dzo f A & KA y 309)a39(NJESoadk Artalysis & Policy 103,-10% See John Willinsky, The Access

Principle (m3) 211216 @roup[ing] the current variatior@f open access publishinhto ten flavors or models,

based largely on how they are financed and the nature of the access that they @@ovide

28 |hid 105.
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Information Research 1htp://informationr.net/ir/9 -2/paperl70.htmp accessed 16 Mah 2013
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open online databaseS? Subjectspecific or subjecbased repositories bundle together
researchoutputs of specific scientifidisciplinesregardless of the institutional affiliation of
the researcher€® Thelnstitutional Repository(IR) or the OA archive has been seen as the
most costeffective route to providing maximal access to publicly funded rese&fclis
bundle together the research output of an institution, such as a university or research
centre, in order to make it available to the pubfi IRs have emerged later thasubject
based repositories. Since the first IRs were developed around ten yearssagb as Eprints

at Southamptorf>* D-Space at MIT3*the Digital Academic Repositories (DARE) programme
in the Netherland$® later integrated ino the National Academic Reseh and
Collaborations Information System (NARGISpnd the Focus on Access to Institutional
Resources (FAIR) run by JISC in the United Kifgtgntheir number has grown very
rapidly.

The OpenDOAR is perhaps the most authoritative directory of acadepsn access
repositorie$®® and one of the SHERPA services including ROMEO and JULIET, run by the

205ee ArXivhttp:/arxiv.org>accessed 16 May 2013.

PlgeeBd KNAAGSNI . 21 NI Z WhLISYI YODBSHNIDE 862500 nwb0I2 WA 8 F NK &
and Tech http://www.openaccesspublishing.org/repositories/Subject Repositories:pdtcessed 13 June

HAaMoT . SNYyAdzaz YR 20KSNAZ WhLISy ! 00Saa az2RSfta |yR (
Publishing M NJ S227p10%1y8.

#2188 [S&atAS [/ KIYE W{daAJLRNIAYI YR 9YKIYOAHKEess{ OK2f I N
Institutional Reposithh S&Q o6unnan0v Hdo [/ |y htiRAclcnlind\ca/id@x.php/jguvhdl/ HT T
article/view/1455/157%> accessed 27 January 2013 (looking at the implementation of the IR &inikersity

of Toronto)
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institutional repositories work, examining options for law schoulishing to establish an institutional

repository, describing the increasing number of law school institutional repositories and exploring how legal
A0K2fFNBR FFNB dzaAy3d NBLRaAAG2NRASA ONBIFGA@GSte G2 Lzt A
Pudk AAKAYy3Z YR hytiAyS wSLRaAG2NASaQ o6wnncd on W [ a8
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See Eprintsttp://www.eprints.org accessed 13 June 2013.

2% See DSpacehttp://www.dspace.org> accessed 13 June 2013.

088 [AfALY @GEYy RSNI + F NI Z YW50ARYY tINRHISA ARYS ANY (IKSI P
2003) dttp://www.surf.nl/SEDocuments/Paper EUNIS 2003zpdécessed 1 July 2013.
" See NARCISvww.narcis.nb accessed 1 July 2013.

88 JKNRE& ! 8NBsS ¢KS WL{/ C!Lw tNRBINFYYSY hLSYyAyST
ASSIGNationhtp://eprints.rclis.org/495%> accessed 1 July 2013.
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See OpenDOAR Directoly of Open Access Repositorielstt://www.opendoar.org> accessed 13 June
HamMod® {SS Ffaz2 YIFIGKESSy . htAGBSNIFYR w20SNI {6l Ay W5A
wSO2YYSYRI (A 2y 6 Informatid Gdngfeds 7 RELAIGeneral Conference and Council, Seoul,
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Centrefor Research Communications, which is hosted by the University of Nottingham and
currently funded by the Joint Information Systems Committee (3f$OpenDOAR has over
2,300 listings included in its database and, throutghstatistical charts, shows a steady
increase from the 866 repositories listed at the end of 2006,,1®0Q in 2007, ;B0O0 in 2008,
1,600 in 2009, P00 in 2010, 200 in 2011 and,300in 2012%*' By far the majority of these
repositories are in the English languad@Almost 50 pecent of the repositories are locate
in Europe, 20 pecent in North America, 17 pe&ent in Asia, 8 petent in South America, 3
per cent in Africa and 2.5 pagent in Australasi&® The UnitedStatesis by far the country
hostingmost repositories with 17 pecent, followed by the United Kingdom with 9 peent,
Germany with 7 pecent and Japan with 6 pe&ent?** With the inclusion of India, Poland
and ltaly, seen countries host more than 50 peent of the worldwide OA repositories.

The large majority of repositories (83 peent)fall into the institutional category, being an
institutional or departmental repository disciplinary repositories or crogsstitutional
subject repositories account for 10.6 peent archives aggregating data from several
subsidiary repositories amount to 4.1 peent, and repositories for governmental data to
2.5 percent®* Most of these repositories are multidisciplinageneraly being institutional
repositories, whereas the majority of the disciplinary repositories can be found in Health and
Medicine, followed by History and Archeology, Business and Economics, Law and Politics and
General Scienc®® As for the content type included in OA repositories, this is quite
miscellaneously distributed. Journal articlesvebeen found in the majority of repositories
(1,570), followed by theses andissertations(found in 1237 repositories), unpublished

reports and working paper (831), book chapters and sections (822), conference and

Korea, 2624 August 2006) htp://archive.ifla.org/IV/ifla72/papers/1510liver Swairen.pdf> accessed 13

June 2013 (describing and comparing the scope, structure and update methodology of OpenDOAR and 23
other directories of institutional repositories).
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Ibid. See also JIS@t://www.jisc.ac.uk> accessed 1dune 2013.

1 see Growth of the OpenDOAR Databasiorldwide <http://www.opendoar.org/find.php?format=charts

accessed 13 June 2013 (noting thas database shrank slightly at the beginning26fL2 as a result af quality
control exercise revealing nefanctioning repositories).
242

See Most Frequent Languages in OpenDOARorldwide <http://www.opendoar.org/find.php?format
=charts> acessed 13 June 2013.
243

See Proportion of Repositories by ContinentWorldwide <http://www.opendoar.org/find.php?format
=charts> accessed 13 June 2013.

* See Proportion of Repositories by Coyntr Worldwide <http://www.opendoar.org/find.php?format=

charts> accessed 13 June 2013.
245

See Open Access Repository TygedVorldwide <http://www.opendoar.org/find.php?format=charts
accessed 13 June 2013.

246

See Subjects in OpenDOARVorldwide <ttp://www.opendoar.org/find.php?format=charts accessed 13
June 2013.
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workshop papers (812), multimedia (544), bibliographic references (422), learning objects
(356), datasets (86), patents (6&)dsoftware (357*

The interplay between OAP and open sousoftware emergedht an early stagen self
archiving. In 2000, Eprints released by the University of Southampton was made freely
available in order to provide libraries and other institutions with the tools to set up similar
archives’*® Around the turn ofthe century, several special open source systems were
developed specifically for managing eprint archives, such as eRintDSpace or
Fedora/FeZ*° Reporting on the usage @A repository softwareOpenDOAR listed, out of a
total of 2359 repositories 41.2per cent using DSpace, 14.8 psgnt using Eprints, 4.2 per
cent using Digital Commons and 2.9 peent using OPUS, whereas the remaining
repositories are listed as running unknown software or other types of soft#73teooking at
the infrastructural chareteristics of subjeespecific and institutional repositories, it is worth
noting thatonly a smalpercentageof subject repositories have their own ififrastructure,
whereas the large majority of small amdedium-sized repositories are run on top of OA
repository software, such as EprintsSpace and Optfs®In contrast,|Rsfall naturally into a
dzy A @ S diganigatdfodten a library, and almost all the IRs have been created using OA
solutions?>?

The Open Archives Initiative (OAI) has addressedthblem of consistent classification
of the contents of individual databases of preprints and other materials. OAI has laid down
standards for the metadata that should be associated with the item and outlinés#col
for Metadata Harvesting (OAIMH)which enables the metadata from different archives to
be gathered together into a single searchable wHdfdf the repository complies withhe

" See ContenTypes in OpenDOAR Repositorie#/orldwide <ttp://www.opendoar.org/find.php?format=

charts> accessed 13 June 2013.

88 Ffaz w ¢kryatsSe FyR { | I NYLI Rnstitutionahand Indi¥igualheyl (i & ® 2 NH
| NOKA@S&Q 6Libsttp/fivwwediib mog/dlib/ostober00/10inbrief. htmi#HARNAD accessed 1 July
2013.

see Willinsky, 'The Stratified Bomnics of Open Access' $76) 58.

»Y see Usage of Open Access Repository Softwai@/orldwide <ttp://www.opendoar.org/find.php?

format=charts accessed 13 June 2013.
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New Role, (20B) 19(3) OCLC Systems and Services 77.
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See Open Archives Initiatiwevw.openarchives.or@ccessed 18 May 2013. See also Ranjeet Devarakonda
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accessed 10 June 2013; Carl Lagoze and Herbert Van de Somget KS h LISy ! NOKA@Sa LyAGA
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OAIPMH uses canutilise federated searcimg across all repositoriefn addition dl major
institutional repositories are now indexed google Scholaralthough a low indexing ratio
hasbeen shown for many IRs in Google Schotar.

1.4.4.2 Open Access Journals

In order to promote and map the diffusion of OA journals, the Lund University Libraries
started the Diectory of Open Access Journals (DOAJ) in February ?20@3ming at
comprehensive coveragéhe DOAJ is intended to expand thésibility and ease of use of
open access scientific and scholarly journals thereby promotieg thcreased usage and
impact®® This tenyear project builds upon the BOAI definition of OA and definesH#dA
journals that use a futing model that does not chargeeaders or their institutions for
acces<>’ DOAJ sets additional requirements for listing OA journals in its directoci, as
quality control, including peer review, and regular publication of research articles in
consecutively numbered and dated issdgs.

Since the inception of the opesiccess initiative in 2001, there are now almds;000
open access journals and theiomber is constantly on the rig8® Laakso and others have
studied the development of open access journal publishing in the first decade of this

D NNASNI LYGSNRLISNI 0AfAGE CNI YS62N] Q Plogeeddd? dfithéRirst! C2 E
ACM/IEEES Joint Conference on Digital Libraries (ACM 2001) 5d62
<http://www.openarchives.org/documents/jcd|200tai.pdf> accessed 10 June 2013.
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See DOAJ, Directory of Open Access Jourds:Avww.doaj.org> accessed 16 January 2013. See also

Annal SY I W2Klyaazy I yR One\SBES$Shbp t¢ Opent ABdedS YourgaBit KSQ oHnny v
Sciecom Info kttp://lup.lub.lu.se/luur/download?func=downloadFile&recordOld=1361281&fileOld=136%286
accessed 13 June 2013.

256

See DOAJ, About DOAJ, Definitiorsgtps//www.doaj.org/doaj?func=loadTemplate&template=about&
uiLanguage=en1 June 2013.

257 1.
Ibid.
258

For studes discussing and questioning whether all jbarnalslisted meet the OA requirements, see Hajar
{2GdzRSK yR 1 066la | 2NNARZ We¢NFOlAy3a hLISy ! 00Saa Wwz2dzNy |
| 2t SOGA2Y It ARFGA2WVMDI§H ARIOQEp WWEWN L yW 22 § OKK $ yIRY $NOK
the collection meets the requirement of a free, immediate, full and constant access policy for at least 5 years);
{LHtfte a2ZNNARA Wt SNER2Y Lt + A & gloser boddSly RS |5 hal 2WENY & H n nyc20i
Publishing kttp://docserver.ingentaconnect.com/deliver/connect/alpsp/09531513/v19n1/s7.pdf?expires=137
0838167&id=74508955&titleid=885&accname=Guest+User&checksum=161A11C769B795858550585DF3EEE6B

B> accessed 1 June 2013 (discussing whethejadinmalslisted in the DOAJ are reallpen access or journals

at all)

»95ee DOAJ (@65).



http://www.openarchives.org/documents/jcdl2001-oai.pdf
http://www.doaj.org/
http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1361281&fileOId=1361286
http://www.doaj.org/doaj?func=loadTemplate&template=about&uiLanguage=en
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century?®® The results show a very rapid growth of OA publishing. From 2000 to 2010 the
annual growth rate has b&el8 percent for the number of journals and 30 peent for the
number of articles. Still, Laakso and others note that these figures are remarkable if
contrastedwith the reported 35 percent volume increase in journal publishing in general.
Additional QA models, such as articles made OA by publishers with a delay and individual
author-paid OA in subscription journal®iave grown exponentially in the lastlecade,
together with the presence of commercial publishers on the OA sc@hén particular,
commercial publishetswho have been little involved in the early years of OA publishing,
have shown the most dramatic development since 2005, becoming the most common
publishers of OA articles and jumping from, 4 articles in 2005 to 11900 in 201%°?
Laakso andBjork have quantified 49 pecent of all OA articless beingfrom journals
requiring articleprocessing fee$>® Additionally, @proximately 17per cent of the 1.66
million articles publishedluring 2011 and indexed ifcopu&™ ¢ the most comprehasive
article-level index of scholarly articlesare availak® OA through journal publishers: 11 per
cent of them in full immediate open access7 @ercent as authoipaid OA in subscription
journals andthe remainderin journals that have a maximum Q@lay of twelve month$®®

Major increases in the rate of OA journals from 20052@11 have been registered
respectively in Asia, Europe and United States. Latin America shows an early adoption of OA
journals with numbers superior to North America and Asi2000 and 2005ut the region

has not increased its output at a similar rdteAsia, Europe and North America, who have
multiplied their outputs between 2005 and 201%°

69 Mikael Laakso and others, The Development of Open Access Journal Publishing from 1993 (22109

6(6) PLoS ONEh#p://www.plosone.org/article/info:doi/10.1371/journal.pone.00209&1 accessed 28 May

2013. See also, for other studies tracing the growth and dgweént of open access journals, Brian D Edgar

and John Willinsky, A Survey of Scholarly Journals Using Open Journal Systems (2010) (1(2) Scholarly and
Research Communicatiorhtp://journals.sfu.ca/src/index.php/src/article/view/24/4% accessed 1 June 2013;

I 26FNR ClFf{1X WhLISy ! 00Saad DFrAya a2YSyddzYQ oHAnnO HHOC
YhLSy ! 00Saa W2dz2NY I f &Y [Trerds$ idnfotmitiont NanelendSn®; Ward, Jdbanded n ny 0 T
t NPOSycelfs W{OK2fFNIe& W2dNYIf tdzodARKAY&A/ ARyl RkYY RF¥a2
Learned Journals 2011) 1#4t&p://www.calj-acrs.ca/docs/CALI %20IndustryReport 201 % dcessed 1 June

2013.

1 See Mikael Laakso and BoK NA a0 SNJ . 21 NJ = Wl ylidz2yYye 2F hLSy ! 00Saa
5853St2LIYSyid YR LYGSNYyFt {GNHzOGdz2NBQ 6HAMHO omndému . al

®25eeb 142 FYR .21 Nl T Wyl (2 ve)12cE31th LISy ! 00Saa t dzof A &aKA)

253 |bid 128.
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See SciVerse Scopustg://www.scopus.com/home.urt accessed 1 June 2013 (which is very unfortunately
not an OA database).

088 [FF14a2 YR .21 NJlZ W yI6lpige 2F hLSy | 00Saa t dzof Az
2% |bid 129130.
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From an IT infrastructure perspective, most journals egber proprietary systens or
open software systems. As in the case of repositogeseralspecial open source systems
were developedin the last decade or sspecificallyfor publishing journalé®’ such as
DpubS?®® Hyperjournal,or the Open Journal SysteniBhe last of theseis the most widely
used open source software for the management and publishing of journals and was
developed as part of the Public Knowledge Project at Stanford under the direction of John
Willinsky®®® Also, collaborative or thirgparty platforms, such asScield’’® JStagé’ and
Highwire press have been used for the publication of accepted papers by a large number of
established journalsFor example{ (I Y F2 NRQa ¢ aliBr&rgiaitie proddng a
electronic publishing support to a large number pmfblishers including scholarly societies
and nonprofit publishers ¢ has created the largest archive of free figdkt science
worldwide, assisting in the online publication of almost 2.4 million delayed OA (usually 12
months) articles out of a total of are than 7.1 million articles published through its e
platform 22

1.4.4.3 Open Access Books

Although at arearly stage open access publishing is being promoted also in the domain of
books and monographs. Th@pen Access Publishing in European Netw(@&&HEN) is the
leading initiative in thiscontext and aims at working with publishers to build a quality
controlled collection of OA booké® OAPEN has several national counterparts, including
OAPEN UHnterestin OAP of academic books seems to be definitelytiee rise, especially

in the humanities and social sciences sector, which iss#etor most concernedwith the

future of academicmonographs.This may also beeflected by a large conferencescently
organisedby JISC and OAPEN and hosted by the British Library, which gathered together

7 5ee Willinsky, 'The Stratified Economics of Open Acce5g6|158

%8 See DPubs Digital Publisg System kttp://dpubs.org> accessed 13 July 2013.

%9 5ee PKP, Public Knowledge Project, Open Journal Syistgni/gkp.sfu.ca/?q=0js accessed 13 July 2013.

270

See Scientific Electronic Library Onlirtgtge//www.scielo.org/php/index.php?lang=en accessed 13 July
2013.

271

See Japan Science and Technology Information Aggregator, Electtutis:/Avww.jstage.jst.qo.jp/
browse> accessed 13 July 2013.
272

See HighWire Stanford University, Free Online-tEutl Articles ttp://highwire.stanford.edu/ligs/
freeart.dtl> accessed 3 July 2013. See also Willinsky, 'The Stratified Economics of Open A&F& BN
(citing also other library initiaties that provide publishing support, in conjunction with university presses,
including Project Muse at Johns Hopkins Libratip://muse.jhu.edy and Project Euclid at Cornell University
Library,http://projecteuclid.org).

273

See OAPEN, Open Access Publishing in European Netwtfk#www.oapen.org> accessed 2 June 2013.
See also Eelco Ferwerda, New Models for MonograpBpen Books (2010) 23(3grials: The Journal for the
Serials Community 91, 936.
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hundreds ofinternational attendees’* Several OA books business models, as we will
investigate in detail in Part Il of this study, have bdealled to date by individual
publishers, such as OpenBook PublishéPspr consortia projects such asknowledge
Unlatched?’®

1.4.5 Open Access Publishing in the STEM Subjects

The ratioof OAPvaries considerably according to the academic fiSlcholars in the physical
and biological sciences have led the way in showing the viability of Internet based, open
access scholarly publishing. As mentioned eatlier ArXiv eprint platform was launched in
1991 by physicists at Cornell Universiigd ha become one of the most successih
digital archives in the science&s Matthew White has noted, the pioneering success of the
ArXiv initiative has the merit of havingutlined first the inadequacy of journals in
communicating by pladng an emphasis o the article as opposed to the journal and
questioning the validity of the relationship between the jouwsth and the evaluation
process’’’ Initially established by Paul Ginsparg as a server whiokidedcolleagues in the
physics communityvith a platformon which to sore and access research papers, ArXiv has
turned into a worldwidecommunity-sustained moderatedscholarly communication forum,
whose content is free and OA to individual usarsl can be deposited by the individual
researchers in the archive for fre€® To date ArXiv offers open access to approximately
850,000 e-prints in Physics, Mathematics, Computer Science, Quantitative Biology,
Quantitative Finance and Statistjcwith araund 50 million downloads from all over the
world 2"

Today, the sciences are still the largest feeders of the open access movement in scholarly
publishing.OApublication volume has grown within all majazientific disciplineshowever,
biomedicine has seea particularly rapl 16fold growth from 7,400 articlesin 2000 to

" See Open Access Monographs in the Humanities and Social Sciences Conference, The British Library,

London, ¥2 July 2013 kttps://www.jisc-collections.ac.uk/JISCollectionsevents/oabookscord¥ accessed 15
July 2013 (includingll the presentations and videdsom the event, alongside a confemee BtorifyQand links
to blogs about the conference).

275

See OpenBook Publishers, Knowledge is for Shatitig:4www.openbookpublishers.com accessed 2
June 2013.
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See Cornell University Library arXiv Operating Principles (28 March 2@i@#5:4confluence.cornell.edu/
download/attachments/127116484/arXivPrinciplesMarch12¥»dfccessed 2June 2013. See also Chris

I N0 NHza 6§ SNE Wh L% Cultu@iCssidnge: Iangvatiye2Modves tb Enhance Access, Inclusion and

LYLI OG Ay {OK2fIFNI& /2YYdzyA Ol (A 2y @Qtip:ipapers.ssi.con/so3/2 f 4 & Cd
papers.ém?abstract id=849305accessed 15 May 2013

“3ee ArXiv (230).
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120,900 articles in 201%° The science seemto show a trend towardshe increasing
emergenceof new OA journalé® In the biomedical field, thifias becomea weltmarked

path with the majoity of OA articles provided througiournal websites, either in OA
journalsor asOA articles in the context of a traditional subscription modéiereas in other
AOASYUGATAO FAStRa GKSNB Aa | KAIKSNI NI GS 2-
institutional repositories®® Commercial publishers, such as John Wiley & Sons, Sage
Publicationsand Nature Publishing Group, haveurmched a growing number ofOA
publications.Highly ranked medical jourrelsuch asThe New England Journal of Medigine

make each issue free to readers six months after publicatfdifhe Royal Societi, KS ! Y Q&
national academy of science and the publisher among others of the first modern academic
journal Philosophical Transactionsffers OAP optias based on authorpay moctls fully

open access journg) such a®©pen Biologyand an OA membership programme to erbl
institutions to encourage OARhrough a 25 percent saving on all article processing
charges™®* Again, he OA journalpublished by major OA publishecan becounted in the
thousands BioMed Centraland Public Library of Science (PLofdy instance are
quintessential examplesoffering complete and immediate OA to their journals, mostly
financed by author@fees. PLoS¢ which publishes the best known scientific OA jourqal
beganwith 136 articles in 2006 andow publishes more than 1800 articles?®® In 2010, a
milestone moment for PLoS took place witie coverage of all the operating cost with
revenue for the fist time, Wdding to the growing body of evidence that highality open

Br8S [FF1az2 YR .21 NJZ V! Yyl 28)Y181. e€ aldo BEByster! B &l &t dzo f
20KSNESE WhLSy ! 00Saa G2 GKS { OASy A T AnDp/MWavdphddbhet [ A G SNJ
org/article/info:doi/10.1371/journal.pone.0011273 accessed 2 June Afibd8ing that 85 percent of articles

published in 2008 were freél @ Af+6tS |G GKS LJdzot A HRPNEed fraeeSo6 a A (S
manuscripts could be found using search engines, making the overall OA perc@tdgeer cent, with

chemistry having the lowest share (13 peent), earth science the highest (38er cent)) Mamiko
alGadzonlelrakKA YR 20KSNaRSX W{{lldza 2F 2Ly I00Saa Ay uf
4.

#1188 w2R W W2KNARAOK FYR 5FyASE {dA tAGLYyS WeNBYyRa Ay a
(2013)13d M0 tf L aGAO FYyR wSO2yaidiNWzOGABS { dzNBSNE-AceasspT t | dz
tdzof AAKAYIQ OHAMHO cpomMmMO t KEaAO&d ¢2RIF& HHI Ho ONBLIEZN
new OA journals and noting that offering @pecific journals may be more attractive for authors than gold

hybrid OA options)

#0188 21Nl FYR 20KSNEZ WwWhLSy | 003§ fnotidg2thatlinkngedicin@ A Sy G A F
biochemistry and chemistry publishing in OA journals was more common, while in other fields-patted

FNIAOE Sa INB R2YAYFYyGOT al dadzol &l aKA YR 2p0Qk8INE > W{ (I
(confirming that in the biomedical field mothan 70 percent of the OAarticleswere provided through journal

websites and the rate cfelfpublished articles in personal websites or repositories was quite low).

28 see New England Journal of Medicine, About NEJM, Past and Present, NEJMhiipdayvw.nejm.org/
page/aboutnejm/history-and-missior» accessed 10 June 2013.
284

See Royal Society Publishing, Open Access Publishit//royalsocietypublishing.org/site/authors/
open_accessttmli> accessed 13 June 2013. See also Royal S&u#nce as Open Enterpr{igel 61).
285

See Public Library of Sciendstg://www.plos.org> accessed3 June 2013.



http://www.plosone.org/article/info:doi/10.1371/journal.pone.0011273%20accessed%202%20June%202013
http://www.plosone.org/article/info:doi/10.1371/journal.pone.0011273%20accessed%202%20June%202013
http://www.nejm.org/page/about-nejm/history-and-mission
http://www.nejm.org/page/about-nejm/history-and-mission
http://royalsocietypublishing.org/site/authors/open_access.xhtml
http://royalsocietypublishing.org/site/authors/open_access.xhtml
http://www.plos.org/

Open Access PublishigdPart |

access publishing is sustainaf®. Similarly, BioMed Centralc owned by Springer
Science+Business Med@is a Science, Technolqgingineeringand Medicine (SHV)
publisher of 255 per-reviewed OA journals spanning all areas of biology, biomedicine and
medicine®®’ Other weltknown OAjournal publishers of SHV literature includeHindawi
Publishing Corporatigff® Dove Pre<8® and Medknow*° As an additional exame)
Willinsky and otherseport the successful story of the OA jourt@pen Mediciné®® In the
biomedical sector, OA journals now form an important source edrpeviewed data for
medicine, span the gamut of medical literature and are highly trusted, highly referenced,
indexed andwell received?® As evidence of the acquired reputation of OA journals in the
biomedical field, major dataaggregators¢ including PubMed, Index MedicufubMed
Centrd and OVIDg have open access dabmses and search platforms dedted to open
access madrial 2%

The leading role of the scientific field in OAP afsobe seenwith regard toOA mandate
policies.Fundersof scientific and biomedical research, such as the Wellcome Trust in the UK
and theNIHin the US, have first instited OA mandateolicies which¢ aswill be discussed
in more detail in thdast part of this review, are under consideration by number ofother

%% peter Jerram, 2010 PL0S Progress UpdBten$ Blogs20 July 2011) http://blogs.plos.org/plos/2011/
07/2010plosprogressupdate>F OOS&a&a4SR mn WdzyS wnmod {SS 1taz2 t[2{ZX \
2011) $ttp://www.plos.org/media/downloads/2011/2010 _PLoS Progress _Update lo.fatfessed 10 June

2013.

287

See BioMed Central The Open Access Publisher, Abouthilis:/Avww.biomedcentral.com/about
accessed 10 June 2013.
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See Hindawi Publishing Corporatiohttg://www.hindawi.com> accessed 10 June 2013. See also Paul

t SGSNAX WD2Ay3 !ttt GKS 2Fre&Y 126 1AYRFEgA .SOFYS Iy hL
191.
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See Dove PregsOpen Access to Scientific and Medical Reseahnttip #www.dovepress.con» accessed 10

Wdzy S Hnmo®d {SS ta2 wAOKINR t28yRSNE OpbeKéd ShugBy | O0OS a
November 2008) kttp://poynder.blogspot.it/2008/11/openaccessnterviewsdove-medical.htmb accessed

10 June 2013.

290

See Wolters Kluwer Health, Medknovhttp://www.medknow.com> accessed 10 June 2013 (retten
acquired by Kluwer Health, proving an increasing interest of academic traditional commercial publishers in
OAP).

291

See John Willinsky and others, Doing Medical Journals Differently: Open Medicine, Open Access, and
Academic Freedom (2007) 32(3) Canadidqournal of Communication 595, 5832 <http://www.cjc-
online.ca/index.php/journal/article/view/1952/1986 accessed 1 June 2013. See also Claire Kendall and others,
OpenMedif S i CA@GS | SI NEQ ohipy/muwbopenrdedidine.halaBiofe/viavB5RA4OR v S F
accessed 1 June 2013.
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See National Center for Biotechnology Information (NCBI), PubMeth:Awww.ncbi.nim.nih.gov/
pubmed> accessed 2 June 2013; Index MedicusAbbreviations of Journal Titlesh#p://www?2.bg.am.
poznan.pl/czasopisma/medicus.php?lang=enaccessed 2 June 2013; U.S. National InstitutedHedlth's
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funding bodiesworldwide. In order to enhance the public value of grumided research,
the UKWellcome Trustaind the USNational Institute of Health (NIH)requestthat all grant
recipients deposit copies of their published work in the open acéadgsMed Centl six
months after publicatiorf>*

Besides thégerial crisi€and library budget constraints which havebeen more critical in
scientific, and especially biomedical, publishitgin in any other academic publishing
sector™ ¢ the literature has highlighted additionapecific values of OA in theSTEM
subjects In recent timesas a report of thaNorking Partyof the Spasoring Consortium for
Open Acess Publishing in Particle Physi&COAP3has mentioned the increasing
awareness that results of publicly funded research should bdergenerally available has
been amplified in science by the transformatiofir@search activities toward®-Science
carried out by a global scientifitommunity linked by strong networkE®® Again, with
special reference to biomedical researcaméy and Willinsky have stressed the public
health value of access tliterature to be construed as a global public good and human
right2°” Still, Willinsky reinforced the democratic value of OA in medical resehych
mentioning among the critical motivations leading to the launch of gen Medicine
journal that of furthering scholarly innovation, intellectual integrity and academic freedom,
that can be too readily violated Bgurrent models in biomedical publishing, operating at the
intersection of revenuariven and professional interesksand depending on medical

National Library of Medicine, PubMed Centrahttg://www.ncbi.nlm.nih.gov/pme accessed 2 June 2013;
Wolters Kluwer Health, Ovichitp://www.ovid.com> accessed 2une 2013.
294

See Wellcome Trust, Open Access Policy, Position Statement in Support of Open and Unrestricted Access to
Published Researchhttp://www.wellcome.ac.uk/Aboutus/Policy/Spotlighissues/Operaccess/Policy/index.

htmhp F OO0SaaSR H WdzyS Hn mo GuidaHte Lfi® WelldcodeOBustaCentrazandAMajirA y 3
Overseas Programmes (Wellcome Trust May 2018)ps/www.wellcome.ac.uk/stellent/groups/corporate
site/@policy _communications/documents/web_document/wtvm053368pdaccessed 2 June 2013; and
National Institutes of Health, Revised Policy on Enhancing Public Access to Archived Publications Resulting from
NIHFunded Research#tp://grants.nih.gov/grants/quide/noticefiles/INOTFOD08-033.htmb accessed 27 May

2013

088 {YAGKET WeKS |1 A3dkKte tNRUGIOES odzi ! 9o @seasdl f . dza A
(noting that Reed f A8 SGASNE G(KS $2NIRQa fIFNHSald LlzotAaKSNI 2F |
profit of £1,142 million on a turnover of £566 million, of which 39 petent was contributed by the scientific

part of the company, although #t part accounts for only 28 p&ent of the business and again noting that an

average individual million pound journal might well have a gross margin of @8D@nd a profit of £35000;

also, Smith reports that the Brain Research journal famously c@236%7 a yearF 2 NJ Hnnc | yR (GKF |
publishers have for around 20 years been following a business model thatdesallfor moré€, putting up
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2% SCOAPS3 Working Partypwards Open Access Publishing in High Energy Physics: Report of the SCOAP3
Working Partf(CERN 19 April 2007%64<http://scoap3.org/files/Scoap3WPReport.pehccessed 2une 2013.
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advertising and professionaissociation suppot’® Finally, Smithraisesthe critical point

that making money through restiicA y3 | O0S&aa (2 etNBalySuenOK Yl
questionable foracademicsocieties?® Addressingthe example of the British Society of
Lumpology and itgournal, the British Journal of Lumpolog$mith considers restriction of

access to researcto be in clear conflict with the mission of the society, whichttsraise

standards inand promote lumpadgy and reduce the mortality andhorbidity that results

from lumps&° Equally, the same consideration may be applied to any other academic
society having similarogls in its mission statements.

1.4.6 Open Access Publishing in the Social Sciences and Humanities

Social Sciences, Arts and Humanitieme in second place in terms of volume of OA article
outputs, with 56,000 articles published in 203%. According to Chris Armbruster, there is a
correspondence of the innovative OA logic in academidighidg across natural and social
sciences everthough solutions vary’®® Although pricesof journalsin social sciences and
humanities have not witnesse@s rapid a price increaseas in SHM, the academic
community has felt that the logic of OA&pplies equally to the socialsciencesand
humanities,F & Wi KS St F02NI GA2y> NBFdzil A2y yR ONJ
NB&dNROGSR F wrém ARG Ed ReNFo8dR Salence Research Nefwaokial
sciences and humanities have followed in fbetsteps of the natural sciences, promoting a
global crosdglisciplinary OAP movemenYet, in the social sciencemnd humanities more
publishers and editors are needed. This is a ¢juat is within reach provided that scholars

are reassured thatOAP maydeliver superior literature awarenes®ols, and costs are
reduced and defrayed among scholarly institutiphending agencies, authors and agencies,
especially in the social sciences where charging costs to the authors may be problematic
because othe paucity of research granisauthors frequently are not members of academic
institutions andsingleauthored papers are still the standartf.

1.4.6.1 SSRN, RePEc, BEPreasd JSTOR

298 Actually, the launch of @ Medicine wagelated to the growing tension between the editors of the

Canadian Medical Association Journal and its publishers, CMA Holdings, which is the business arm of the
I'tyIFRALFY aSRAOFE ! aa20AlGA2y® { SS3 25K % N30 507, 8 R @y K S |
601. In the article, Willinsky and others also offer a brief history of editorial interference in medical journal
publishing.lbid 601602.
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3% b,

WsSeelLaaksodh . 21 NJ = Wl yldzye 2726h136y | 00Saa tdzofAaKAYy3IQ 6
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% |bid 431.
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TheSocial Science Research Netw@¢8SRNhas emergedisone of the majomplayersin the

open access to scholarship market. It is an electronic repository funded in 1994 by a group of
scholars and composed of twentgur specialisedresearch networks in each of the social
sciences® The SSRN eLibrary includes an Abstract Database containing abstracts on almost
half a million scholarly working and forthcoming papers and an Electronic Paper Collection
including approximately 40000 downloadable full text pdf document® The eLibrarysi
co-hosted by four institutions; the European Corporate Governance Institute in London,
Korea University in Seoul, Stanford Law School in California and University of Chicago Booth
School of Business in lllinogsproviding mirror paper repositories foBSRN around the
world, increasing response capacity, and serving as multiple backups for the paper database.

Although SSRN is an electronic repository whichslgaiality control, the metrics thait
includes, such as number of downloads, views, postecepgpand related rankings, may
increasinglymake ita valuable tooffor accesig scholarly performancé®’ Again, authors
have highlightedhe fact that publication on SSRhbiffers the opportunity to have a wide
international readershig® As lan Ramsey argsileSSRN international readership nieayve
particular advantages for authors in smaller countriesenabling themto build their
scholarly reputation without the neetb attend and present at international conferences,
which may be prohibitive for scholafeom emerging and developing countrig®. At this
stage of the evolution of law journals and SSRdyever, the majoradvantagesvould be
for authorsto publishboth in journals and on SSRN However, attitudes of journals to
publication on SSRN may vary and present a challenge for the authors. There is a wide
diversity of approaches, as some journals may oppose publication oprpres and

%% see Social Science Research Netwerww.ssrn.cormr accessed 23 May 2013 (currently SSRN covers the

following social sciences and related research networks: Accounting, Anthropology & Aghedlmgnitive

science, Corporate Governance, Economics, Entrepreneurship, Financial Economics, Health Economics,
Information Systems & eBusiness, Innovation, Leadership, Legal Scholarship, Management, Marketing,
Negotiations, Political Science, Socialtasce, Sustainability, Classics, English and American Literature, Music

& Composition, Philosophy, Rhetoric and Communication). Sedatsdlly I y h G2 { G201 YSeSNE
(2011) The Scrivener 4hitp://papers.ssrn.com/sol3/papers.cfm?abstract id=1727484dccessed 23 March
HaMoT {dzaly 5dzyOly:X WwWs5SyYyeadAaAFfeayda G4KS {{wb tNROSa
Paper Serieshttp://ssrn.com/abstract=1166028 | OO0OSa&d4SR Mo WdzyS wnanmoT +AO00
{20AFt {OASYyOS wS&aSI NOK bSig2 Nih@:/séra.com/gbétract=g79685 2 2 N
accessed 13 de 2013

%% See SSRN 805).

V8§88 USNYEFENR { . f1FO1 FYR tlhdzZ [ /FNBYS WwlkylAy3a [ 6
(2006) 8lindiana L J 83

%8 bid (noting that in July 2005, 32 p&Sy i 2F (GKS {{wbQ&d R2s6yf2IRa sSNB TN
cent were from other countries).
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published articles on SSRN or accept it. Again,rgthenals may ask for an embargo period
before the article can be distributed on SSEN.

The eonomicssectorhas established the largespen digital research librarjResearch
Papers in Economics (RePE?)RePEc is an international library of economigsich is the
outcome of collaborative efforts of hundreds of volunteers in almost eighty countries. This is
an addon library, whose content is provided by a multitude of institutiomsgluding
economics departmentsnational research institutes, internianal organisations and
publishers by linking servers. RePEc links togethB0Q archivesomprisinga decentralised
bibliographic database of 1.4 million research documents, encompassinkjing papers,
journal articles, books, book chapters and softev@omponentsfrom 1,700 journals and
3,700 working paper serieiRePEa@lso offers a search function to check if papers fed by
publishers and linking to pgyer-view or subscription gates are available in €gewhere
Any new service willing to use armbntribute to the RePEc datd must abideby the
principles set by RePEc, stating that servaresfree to do whatevethey want with the data
collectedin the archives provided that: (a) theylo not charge for it or include it in a service
or product thd is not freeof charge; (b) Wen displaying the contents of a templatieey
show theTitle, Author-Name, and Fildestriction fieldsf they are present in the template;
(c) they must participate in RePEc by maintaining an archive that actiwehtributes
material to RePEc; (d) thelo not contravene any copyright statement found in asfythe
participating archives; (e) thegttribute RePEc as the source of the ditaAdditionally,
RePEc services are requested to report usage statistics that can betavsadis RePEc
rankings®*® In fact, alspaseconomics workingapersdefine the frontier of research, RePEc
rankings and tracking of impact factors show that working paper series outpace the
commercial journaf*®

Berkeley Electronic PregBEPess)wasinitially founded byegal and economiacademics
in 1999 & an electronic publishing firm implementing a hybrid open access nitdkl.

1 |bid 144145.

312 RePEcHhttp://repec.org> accessed 14 June 2014.

%% See RePEC @12 for a list of the serees so far using and contributing to RePEc data. See also Thomas

YNROKSE FyR /KNRAGAFY %AYYSNXFYYS WeKS 902y2YAda 27
Economic Analysis and Policy 143, -182 (discussing RePEc to show that open sourceobiblphic data

O2tt SOGA2Y Aa adalGlFAYylFrof SOT | N¥YO NHzZAATSMB44IWh LISy | O0Saa
34 See Use of REPEC Dahét://repec.org/docs/RePEcDataUse.htmaccessed 13 June 2013.

315 See RePEC/IDEAS Rankirip#/ideas.repec.org/top> accessed 13 June 2013.
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Actually, BEPress subscription journals implemented a guest access policy, which wadleagnaund
between free OA and febased subscription access, where those without subscription could access an article
by filling out a request that alloweBEPressi 2 0 S Ay F 2 NI S Riter2st in feddifig tie§odrNdl NA S & Q
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published journals in the social sciencksv and medical sectorbefore selling its portfolio

to the academic publishing house Walter de Gruyt&AlthoughBEPresslectronic journas
represent anOAP experiencavhich has recently proved to beinsuccessfuk, at least
considering that it was not sustained the long run but sold to a traditional academic
publisher and @rned into a gated access modeBEPresstill pursues OAP goals through
other serviceslt now offers open access publication tools such as the Digital Commons and
the Selected Workgogether with subnssion and editorial management tools. TREPress
Digital Commons is a suite of tools asetvicesenabling institutions to manage, display and
publish scholarship to the weB'° Selected Works enables individual scholars to create a
web page to announce ahdistribute research outputs and build a network of colleagues
who follow their works*?°

Although alarge part ofJSTOR& Rl Gl ol &S adAatt RSLIEYSHER 2y A\
has been increasingly pursuing OiiRhe social and cultural sciencbyg making the Early
Jourral Content freely available andunchingthe Register and Read beta prograirhe
Early Journal Content on JSTOR includes journal articles published in the United States
before 1923 and articles published in other countries beforeQl8vhich are made freely
available without registration worldwid®&? As part of the Early Journal Content program,
JSTOR has also made a data bundle, includingexillOCR and article and titlevel
metadata,freely available to those who would like toreduct data mining or other research
across the content? W{ ¢ HRegister & Read program is a more marked movprtmmote

under the assumption that the libraries would have subscribed to the journal if sufficient interest in the same

gra aKz2gyo® {SS W2aKdzZ DIFyaz W. SNIDSifok 269JandadizeBRy A O t NJ
<http://www.digitopoly.org/2012/01/26/berkeleyelectronicpressclosesup-journals> accessed 14 June 2013.

{SS Ffaz2 ! NYONHzZAGSNE WwhLISy | 9Has41 (hoying that thoudBERregsR / dzf  d
22dzNyIta 6SNBE adzoAONARLIIAZ2Y oF AaSRXI (GKS& 6SNBE LINAOSR aj
large commercibpublishers, with average prices falling across the years ratherrthizg).

318

On the reaction of turning thBEPresguasi open access model into gated access, see, for example, BEPress
Journals Are Not Open Access Anymore (The RePEc Blog, 16 Ma&tkh2@l/blog.repec.org/2013/03/16/
bepressjournalsare-not-open-accessanymordy  OO0OS&aa4SR wmMn WdzyS wnamoT W24aKdz
Press Closes Up JouradD 31d) yhoting that he has published with the BEPress journals because they had an

open access policy and he supported the goal of coming tip avi alternative system to fix the academic

LlJdzof AaKAY3 YINJSG FyR 02y OfdzRSa GKIFG WiKS FIO4G GKIFG
FANY NBLINBaSyida I oNBFEOK 2F3 i GKS @SNEB tSradz Iy AY

319

See Digital Commons, Aboubigital Commons: The Hosted, Open Access Repository Solution
<http://digitalcommons.bepress.com/aboastaccessed 13 June 2013.
320

See Selected Work$#p://works.bepress.corr accessed 13 June 2013.

%1 gee JSTOR, Abolttip://about.jstor.org> accessed 14 June 2013. See also, for a discussion of the JSTOR
Y2RSt X ! NYOoONUHzAGSNE WhLISy | @ QiBpasaqy { 20Al € F'yR /[ dzf ( dzNJ

322

See JSTOR, Early Journal Contktip#/about.jstor.org/service/earlyjournatcontent-0> accessed 14 June
2013.

323

See JSTOR, Early Journal Content Data Buidte:/Alfr.jstor.org/??view=text&&helpview=about eje
accessd 14 June 2013.
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OA byoffering free, readonline access to individual scholars and researchetisout an
affiliation who register for a MyJST@Rcount®** Again, JSTOR hasdsolaunched theAccess
for Alumni programg A (G K (i té &tertd lacéessHo scholarship individuals around the

g 2 NI Reanbliggeéligible higher education institutions to provide their alumni with full
access to the same s@f archive collection content available to current students and

faculty(¥<®

1.4.6.2 Open Access to the Lavand Legal Scholarship

The $ee access to the law movemebdhias become a sutheme on its own within the
generalOAPmovement3?° It initially emerged as a movement to promote OA to legal text
and primary sourcesAs authors have suggestedpen access to primary source legal
materials ¢ including statutes, regulations and case lgwwvould explicate a democratic
function?” With time, free and open access to legal scholarship and commentary on the law
has also become the object ofricreasing attention. Richard Daer has noted the Yl
understanding of authoritative legal texts requiraccess to informed commentary as well
as to the texts of the law themselvég® Several initiatives have attempted to promote OAP
in the legal fieldIn particular, two initiatives havgivenincreased attentiorto open access

to the law and open access tegal scholarship, respectively the Declaration on Free Access
to the Law and the Durham Statement on @p&ccess to Legal Scholarship.

The Declaration on Free Access to the Law or Montresdlabation has ignited the
‘thovement for operaccess lav¥® The Montreal Declaration was issued by representatives
of legal information institutes from all over the world at the 2002 International Conference
on Law via the Internetunder the aegis of the World Legal Information Institute
(WorldLI1)**° The Declaratin was later amended at meetings in Sydney in 2003, Paris in

$45ee JSTOR, Register & Regths/about.jstor.org/rr> accessed 14 June 2013.
325

JSTOR, Access for Alumimitg://about.jstor.org/servicelaccessalumnp>

6188 aAOKFSt 2 [/ FINNRtfsE WeKS az208YSyd T2NJ hLilSy ! 00Sa
connections between the established movement for open access to primary materials, the general open access
movement, and the impact® f I ¢ NB@ASgavd {SS | faz2 YS@GAYy t . NIRe& |
5A3AGEE 1'3SY ¢KS DNRgAYy3I LYLIOG 2F GKS hLSy ! 00Saa f
detailed history of the Open Access to Law movement, Graham GreeldaK S Df 206l f 5S@St 2 LIYS
1 00Saa G2 [S3IIFt Ly T2 NVA Histoy YL egalynformatiguenhsast Unitefsitatiakel o6 SRO =
Zaragoza 2010) 582.

088 INNVAGNRYITL W/ NRSRABANPAY T ! WRAK NBPICOIHA DR EBE
PBWAOKEFNR | 51 yyBNE[ YRHISYy{ OODISIANBE KA L)Y S5NRLIAY3I GKS .|
(2012) 7(1) JICLT 65, 65.
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See World Legal Information Institute, Declaration on Public Access to him//svww.worldlii.org/
worldlii/declaratior> accessed 1 June 2013.
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2004 and Montreal in 2007" The focus of the Declaraticis on public legal information.
Maximisingaccess to this informatiog the Declaration continueg Yromotes justice and

the rule of lawfand they aredigital common property andhould be accessible to all on a
nonprofit basis and free of charg? Finally, the representatives of legal information
institutes in Montreal have forcefully sought the support of governmental institutions in
their quest for OAP in law by stating th#rganisations such as legal information institutes
have tre rightto publish public legal informatioand the government bodies thatreate or
control that informationshould provide access to it gbat it can be published by other
parties® In contrast toother OA Declarations, Darner has argued that tfentreal
Declaraton seems to come closer to suggesting a rigfgtsed justification for OAP by
declaring the right oMdhdependent norprofit organizations [ . . . ] to publish public legal
information®** National emanations of the WorldLIl, such as the Australian Legal
Information Institute AustLI),**the Canadian Legal Information Institu@anL)?*®and the
Cornell Legal Information Institute (Liff,havealsopromoted at local levethe case of OA

to the law and databases of public legal informatidhe British andirish Legalnformation
Institute (BAILIF® is a UK initiative furthering the goals of OA to the laBAILIl has also
recently undertakena JIS@unded Open Lawroject®® to support teaching and learning in
legal education by creating fsee and open onlinedatabase ofimportant pre-2000 legal
judgmentsc only in the late 1990sdlid the UK Court Servideeginto assert explicitly Crown
Copyright on the judgments and BAILII must presume that the vast majority of available

%1 Declaration on Open Access to the Lav@%0).

%32 |bid.
FIoARD {SS Ffa2 DNIKFY DNBSYyfSIFI t KAfAL] ksKalAfiee FyR |y
1 00Saa (2 [FsQ 22NIXIR[LLQ& { {GNIX 4S3A Sipdssi.sommpstbactm 6 MmO W

975614> accessed 1 June 2013 (noting that only a minority of legal jurisdictions wideldoffer open
electronic access to essential legal information).

5L yYySNE WhLSy ! 008a9662 [ S3AFE {OK2f I NEKALIQ oY

%% See Graham GreenleaAndrew Mowbray and Philip Chung (2011), 'AustLIl: Thinking Locally, Acting
Globally', (2011) 19(2) Australian Law Librarian 101;115L

¥ 88 51 yASt tzdAd Ays WCNBS 100Saa (G2 [+te AY /FYylLRIFEQ 6
free access andlsotrying to make the business case for establishing it; discussing also the creation of CanLll)

%7 See Cornell University Law School Legal Information Institute:Awww.law.cornell.edu> accessed Lude

2013.

W8S JeyliKAF CcStfz2eas tKAfAL [SAGK FyR wW2$S ! NBES W aa
[ SAGK FYyR /@YyGKAlF CStft2gasz W9yl ofAy3d CNBS hytAyS ! 00
IJLIT 72 (discussing accessaw reports in the UK within the context of BAILII, an open access legal database

that came about in part because of the copyrightedivatisednature of law reporting in the UK and noting

that public access to case law is an essential requiremeatdi@mocratic common system afAILIshould be

seen as a potential step towards a National Law Library).

339

See What is the Open Law Projebttig://www.bailii.org/openlaw/introduction.htmb 1June 2013.
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judgments from theperiod prior to 2000 are subject to commercial copyrigitAll in all,
the open access law movement has farbeen quite successful, providirfigee access to
nearly 1200 ddabases from about 125 jurisdions worldwide>**

Promulgated in February 2008/ a group of academic lalbrary directors from the top
ten US Universitieshe Durham Statemensought to promote OA to legatkolarship®*?
The declaration strived to achieve two major goal©n the one hand the Durham
Statement called foopen access publitan of law schocepublished journalsOn the other
hand the Statementset the goalof putting at rest the print publication of law journals,
coupledwith a commitment to keeping the electronic versions availablégiable, open,
digital formats&* In looking at the results of the Statement two years aftewas issued
authors have noted that while there has been ianrease in theublication of law journals
in openlyavailable electronic formats, little movemetdwardsall-electronic publicatiorhas

been seert*

Fostering goals similar to the Durham Statememtfdpe being reintegrated with Creative
Commonsthe Science Commonaunched theOpen Access Law Program (OALP), a project
to promote OAin law journal publishing® including a set ofOpen Access Law Journal
Principlespromulgated in 2005These Prinples require that a journatake only a limited
term licence provide a citable copy of the fihaersion of the article; angrovide public
I 00Saa G2 (aKdard guBlidaMd tohtr@ch Inadiurn, the author promises to
attribute first publication to the journal?® The OAL Program also providen Open Access
Model Publishing Agreement embodying tleAL Journal Principles in a contract, together

¥r 88 [SAGK FYR /@yiliKALF CSftf26as woymshmisyd CNBS hyt Ay

%1 See World Legal Information Institut®orldLIl) (providing access through its website and regional and

yIEGAz2yltf aAaidsSa (G2 GKS RIGFIOolIraSaove /¥ ¢K2YFa {KIgZ WYCI
F2NI [ STt LYF2NNIGA2Y wSa2dz2NDS a QionddNRFTSi pefa@pythsidilOa HoO
what facilitates and what impedes the use of free information resources and highlighting the need for content

that is relevant for their user base, need of a guarantee of the provenance and quality of the informatidn, nee

of speed of use and currency, need for such resources to promote themselves visibly; in the casefmf paid
NBa2dNOE f WSRREIBSYa G2 0SS GKS 1Se FILOG2NI F2NJ GKSANI &«
%2 See Durham Statement on Open Access to Legal lacsttp <ttp://cyber.law.harvard.edu.proxy.lib.
duke.edu/publications/durhamstatementaccessed 1 June 2013.

2 Ibid.
%% See Richard A Danner, Kelly Leong and Waynea A f f SNE We¢ KS 5dzNKEY {dGFGSYSyi
1 00Saa Ay ¢KS [l {OK22f W2dNYyIf 9YyBANRYYSY(iQ o6HAMMOD

%5 See Science Commons, Open Access Law Principps/sciencecommons.org/projects/publishing/oa

law> accessed 1 June 2013.
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See Science Commons, Open Access Law: Princlglps/sciencecommons.org/projects/publishing/oa
law/principles> accessed 1 June 2013.
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with an easy metanism for authors and journals to adopt Creative Commons licetit&s

far, however, the OAL Journal Principles have been only partially succegsfer. than 50

law journalsc nearly all from theUSc¢ have either adopted the principles or indicated that

they are operating under policies consistent with th&#in fact, the Directory of Open
Access Journals (DOAJ) suggests that few law journals are freely available on the web. Of
over 9,450 journals listed on DOAJ, onli80are listed under law?® The road to open access

in legal scholarship is, therefore, still long and bumpy.

However, although numbers of AP publications and repositories are still lagging behind
when comparedwith other fields, legal scholarshipow has a long tradition discussing the
sustainability of traditional law review models in the digital environment and the additional
issue of open access publishiiy OAPseems to be changing legal scholarship in three
different directions. In contrasting the old and the new world of legal scholarship, Lawrence
Solum has argued that scholarship is moving from the long form to the short form, from a
regime of exclusive rights to a regime of open access, and from intermediated
disintermediated forms of publicatiof>* However, although weblogs or blogs have become

%7 See Science Commons, Open Access Law: Publication Agreemipntsciencecommons.org/projects/

publishing/oalaw/oalawpublicatiom accessed 1 June 2013.
348

See Creative Commons, Open Access Law Adopting Joultghs//wiki.creativecommons.org/Open
Access _Law_Adopting_Jourmraicessed 1 June 2013
349

See DOAJ, Subject Treéttg://www.doaj.org/doaj?func=subjectTree&uiLanguage>eaccessed 1 de
2013.

350

For a literature review and historical discussion of open access and legal scholarship in the United States,

4SS {GSLKIFIYyAS [ tf2GdAyE W[ S3aAIt {OK2tl NAKALE 9f SOGNRY ]
{GF Ay GA 2y KQbradgyd BLy 4Rbttp: Mssrmacom/abstract=1350138 accessed 18 January 2013. See

also, for a description of a few practicahplementationsof OAP models in the legal arena, Josh Wilner,
WYORAG20MISyb2{100Saa G2 [S3IIf tdzotAAKAYIQ o6unnyov u aODA
of Law and Health, a new Canadian law journal, #rabracesan OAP model and was uniqgue among Canadian

flg 22dz2NyIFfa +d GKS A Y SRioBonp BbIBE Pper Acdess iDhliBesPublicatioriad dzd  /
GKS LyadAadadziS 2F ! R@FIyOSR [S3lIf {(ddzZRASAQ OHAMHU MHO
Advanced Legal Studies to provide open online access to the IALS/SALS officialAmicoal Cuge and

selected papers from the Institute's annual W. G. Hart Legal Workshop)

®{SS rtaz2z [F6NByOS . {2tdyz ws2¢yft2lR Al 2KAES AdQa
Lewis & Clark L. Rev. 841, &&7 (also recounting the experience of loiwn Wegal Theory Bldy See also
[F6NBYyOS . {2fdzyz W.f233Ay3 FyR (GKS ¢NIyafT2NyldAzy

(Solun® contribution to the Bloggership Symposium argues that law professor blogs constitute important
indicators of tle above mentioned three transformative trends and conelsithat although blogs alone are

not transforming legal scholarship, they do contribute to the transformation of legal scholarship by enabling
experimentation).
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http://sciencecommons.org/projects/publishing/oalaw/oalawpublication
http://wiki.creativecommons.org/Open_Access_Law_Adopting_Journals
http://wiki.creativecommons.org/Open_Access_Law_Adopting_Journals
http://www.doaj.org/doaj?func=subjectTree&uiLanguage=en
http://ssrn.com/abstract=1350138
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a prominent feature of scholarly legal cultut® reputational value seems to guarantee the
endurance of intermediated forms of publications and law reviewgarticular.>*

Although law journal subscription rates have not escaldike other journal prices>*
open access models have been increasingly appealing also for legal scholars, also in light of
the duopolistic power that Westlaw and Lexis exercise on the Bgfabase marke>®In a
Symposium on Open Access Publislaing the Future of Legal Scholarsbiganisedby the
Lewis & Clark Law Review, Joseph Millghlightedfour reasons why law professors should
take an interest in theOAPmovement®® Ly aAf f SNDR& GASss 2Ly |
extends the reach of participating scholamsd conversely dramatically reduces the cost at
which people outside the academic community can access the information. Again, OAP
increases distribution speed ardids measures of scholarly impatt.fact uploading a new
paper on platforms like the Social Science Research Networks (SSRN) makes it available to
others immediately and offers the possibility to view réale, rankordered lists of the
most frequently devnloaded papers. Finallyppen access scholarship may propel the
cumulative creation of a new social layer of metadata connecting and commenting on
scholarship. In turn, this may provide new networked social capitabf userwritten
semantic tags that defe connection between works anthat others can see and fe
aggregate iraninfinite number of ways.

In order to increase the OAP figures in legal scholarship, authors havelm@rsing that
law schoolsor other entitiesform a consortium in order to pdish and freely disseminate

#2088 tf20AyST VW[ SERYVAQOOKED t NAKAYBOIHEER hLSy ! 005aaQ oy
S

%3 A discussion on the sustainability of law reviews in the digital environment has been sitartieel US by
SNYFNR W I Ad6oAdGGar w[irad 2NARGSaK wSlFaasSaaiay3da GKS [ |
615. In his article, Hibbitts predicted tlemiseof law reviewswith legal scholars instead sgdfiblishing on

their personal websBa ® | A0 0 A (i G & Q ahddtBdidddats witk Imany gespondel frénoting the

opinion that law reviewsre likely to be around forquite a while, especially for their reputational value and

their importance for tenure and promotion. See David A Rief, KS CdzidzNS 2F [ S3tf { OK2f
I 2YYdzy AOI GA2YY tdzof AOFGA2Y Ay (GKS | 38102ThomasRBAiteR LI OS Q
W{gATOHZ az2RSa0 tNRBLIRAIfA&AZ .loASas |yR .| (K43 MENY ! NB
{SS +tfaz2z {KIgy D tSINE2YS W 2YYSydz | 8&8LIS 2NJ | &LISNIUSE(
CANEBRG /SylGdzNEQ OomMddpT 0 MdpdTYoung prafesspr dilerBrnditha tenpich betwapgn 0 RA & O d
publishing in electronic jourds and the concern that tenure committees would not give weight to electronic
publications).

88 wW2aSLK { aArffSNE WC2NBE2NRY 2K& hLSy ! 00Saa ¢2 |
fn 12 (mentioning only US law review escalation ingwiover the last two decades).

%5 For a detailed account of the rise of the duopolistic power of Westlaw and Lexis and their new moves and

OKFttSy3asa Ay GKS ©383Ft RriatolasS YENLSGT &8S 51 GAR |
the Demandf 2 NJ CNBS [ $3Ft wSasSlkNDK gAtt /Khy3as GKS [S3Hf t
53.
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legal scholarshipn the Internet®>’ With special emphasis on the United States legal market,
lan Gallacheexplains why law schools are uniquely suited to respond to these problems and
concludes with ten proposed principles thatight guide an opefaccess legal information
site, which should be (i) free and accessible to all, (i) as complete and as comprehensive as
possible, (iii) flexible, (iv) capable of permitting indexed and-imolexed searches, (v) able

to permit fast retieval of information, (vi) reliable, (vii) permanent, (viii) using a neutral
citation format to identify source material, (ix) include a citatory, and (x) encourage
community involvement in its growtfr® Again, Hunter has argued that traditional law
reviews should lead the way to the opemccess modet® First,open access is particularly
suitedto law review publishing asthe content of law review articles is determined by Ron
commercial consideration¥® Again, at least in the United States, law reviewsnsée be a
perfect fit for open access models, becausath the first copy cost of generating and
publishing legal scholarship almost completelysubsidisedby the legal academy and the
royalties that law review receive fom legal databases should not lzdfected by open
accessas users still purchas¢éhese databases for the search capabilities added value that

they provide®*!

1.5. FROM@LITE-NMENTOTO OPENKNOWLEDGEENVIRONMENTS

In readingthe literature, there seems to be a sharguerceptionthat the path to digital
enlightenmentmay pass throughOAto scientific knowledge. In a momentous speech at the
European Organization for Nuclear Research (CERN) in Geneva, Professor Lawrence Lessig
reminded the audience dfcientistsand researchers that mostientific knowledge is locked

away for the general public and can only be accessed by professors and students in a
university setting. Lessgjronglymade the point that## you are a member of the knowledge

elite, then there is free access, but for thest of the world, not so much [ . . . ] publisher

37 SeeOpenLaw Journals GrodplusHfication and Draft Principles for an Open Law Journals Qoup H n n o0 ¢ 0 0

SCRIR&d 747 <http://www.law.ed.ac.uk/ahrc/scripted/vol6-3/openlaw.asp accessed 8February 2013

(discussing the creation of a community which represents the interests of OA journals and thélfsa&on of

KAIK lidzk f AGeé a0K2f I NAEKALIWT LIy DIFffFOKSNE Wa! dzE ! NS
for Freeand Opeh 00S&aa (2 GKS [I6Q O6uwnny0d nn ! ¢2f [ wS@ mo

¥ 88 DIFffl OKSNE WI38ZE3248NY Sas / Ali28SyYaHQ o6y

¥ 88 | dzy 1 SNE W21p4 (bsBdrresDits ok Big 2004 survéy of law review publication policies,
he argues that law reviews should lead the waydmocratisingaccess to developents in legal scholarship
by providing free, public access to all their published literature).

%0088 51y 1dzyGSNE WhLSy ! 008aa (2 LYFAYyAdGS /2yiSyid o2
Rev 761 (Hunter defends traditional US studedited law reviews, encouraging law reviews to move to an

openl O0S&da Y2RStIX 6KAOKZI Aeyitedl ladwyfaviSaddatier thar tBeir Eommiercially & (0 dzR S
produced, peeNBS F SNBSR O2dzaiAyaod {SS |faz2 w2RSNRa@W2 dzNJalltGR2y
(2011) 36 Queen's L J 345.

e 88 wSaaarldl [AGYEYyS WeKS 902y2YAda 2F hLSy 1005aa [ |
THOHD {SS Ffaz2z tft20Ay>S W[ SAIf {OK2{3bONRMKALIEZ 9f SOGUNRBYAO
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restrictions do not achieve the objective of enlightenment, but rather the realitgetife-
nment£ *3 Other authors have largelyeinforced this point. Willinsky, for example,
suggested that, as its kepmtribution, OAP models may mownowledge from the closed
cloisters of privileged, wetndowed univesities to institutions worldwid&®This idea has
been closely connectedwith a true responsibility of the academic community towards
expanding OAPWiIllinsky againadvocated the idea that scholars have a responsibility to
YI1TS GKSANI 62N)] | @FAfFrofS h! 3Jft2o0lffewvioe NBT
commitment to the value and qualitgf research carries with it a responsibility to entl the
circulation of such work as far as possible and ideally twiadl are interested in it and all
who might profit by €% Carroll has equally suggested that technological innovation,
together withits benefits,imposes2 y & O K #utyltoNEake ¥ or her work available to

the general (or, for the timéeing, Internetaccessible) publi@®Building on Willinsky and

I F NNR2ffQa O2 edvisadEdd dnyflar Yespbnbilylity Svitd specific emphasis on
legal scholarshif®® Danner stressed that #seresponsibilitiesshould inform the behaviour

of all the participants in the scholarly communications process, includotgonly the
creators but also the institutions that support their work’ In this sense, the true challenge
aheadfor the OAPmovement is to turn university environment®® and the knowledge
produced therein, into a more easily and freely accessible public good, perhaps better
integrating the OAP movement with Open University and Open Learning.

1.5.1 Universities and Open Access

®250e] I 3 NB Y OS The AréhiiektyfedoE AcdBss to Scientific Knowledge: Just How Badly we Have Messed
This U@ (speech delivered at CERN Colloquium and Library Science Talk) (April 18, 2011),
<http://cdsweb.cern.ch/record/134533%.

%3 Willinsky, The Access Principie3) 33.

%% |bid xii.
P NNRE S WeKS az2gdSYSRO7H. 2N hLlSy | 00Saa [HsQ oy
OWAOKINR ! 5FYyYySNE WILILXE&AYy3I GKS 1 00Saa tNAYOALE S Ay

Int'l J Legal Info 355.

37 |bid 358359.

%8 Also he libraryhas a critical rolén the new digital ordetto promote the creation of integrated OA and

Open Learning and Open Knowledge environmeRts a review of the changes the academic libraries are
undergoing in the digital age and effects of OAP, see, for exadlien Aiken, Femi Cadmus, Fred Shapiro,

Whb2G , 2dz2NJ t FNBydaQ [Fg [AONINBY ! ¢S 2ERichas®A ! OF RSY
510 yYSNE W{dzZLJR2 NI Ay3a {OK2fl NERKAL)Y ¢K?2dzaIR)BaJI2&EdicKS w2 f
B5W2KY tIfFNBes WienNyNdNEd 2SN 2% §NIg FF 5 A Dnhathant t f dza O
{AYaAaX W[AONINARIFIYAaKALI Ay GKS wumaid OSyivddkBK . A NIAZ( AYEOK NI
Clarke, we Still Need You): Trying to Predict Our Future atthe Boli 'y [ 6 [ A0 NJ NGBalle 6 Hn Ny L
a DSNXIFAYZ W[ S3IALt LYF2NN¥VIFIGA2Y alyl3aSySyd Ay | Dfz2olf
Int'l J Legal Info 134
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Criticisingthe university for having become part of the problem of enclosure of scientific
O2YY2ya o0& Wl @ARf& RSTSYRAYy3a GKSANI NRIKGa
GKSe OK2234SQ> wAOKI NR keay tasging tht lddrge lpdtiBded R G K I
what comes out of fuire scientific research will bplaced in the commons istaunch

defense of the commonby universitie§®®Nelson continuedy arguing that if universities

Have policies blaying their research resultargely openmost of science will continue to

be inthe common§?® The role of universities in the OA and OAP movement is indeed
ONRGAOFE YR Y2NB (KFy lye 20KSNJ AyaldAaddziazy

In this respect, a Statemerftom the European biversity AssociationHUA Working
DNRdzLJ 2y hLISYy | O0OYA®S KA A (G AZSIENS a BIEGR{ithyas dA8R2 S
G 3dzk NRA I y & &novaSTR N aNSIanixd i &  FHn edtabllistairly ksOVoRigg2 R & ¢ Q
Group on Open Access, EUA aimed at creatiigiropean platform of expert opinion to set
European universiés as major stakeholders in the OAP policy debatethe EUA Working
Group highlightedhe factthat the participation ofuniversities inthe OAP debate should be
guided by the need for wefunctioning networked OA repositories, the strengthening of
non-exclusive copyright through the promotion of model copyright agreements at
university/institutional as well as individual researchdevel, and the encouragement of
OAP business models and pereview and quality control mechanisms by academic
researchers for OA journafé’

1.5.2 Open University and Open Learning

Armbruster includes among the major innovations of OAP knowledge exchanges featuring
WHrea reviews that delimit knowledge and methamhntain extensive bibliographies and are
suitable for teaching and learnir®* Examples in this respect a®pen Learn at Open
University, Open CourseWare at MIT and Living RevieAgain, initiativeshave been
undertaken to @en access to academic texits>”> While the OA movement has focused

¥phSftazys WeKS al NI SO 902y2YB346F.yR GKS {OASYGATAO / 2Y)
¥ pid.

%1 European University Association (EUA), Statement from the EUA Working Group on Open Access
<http://www.eua.be/Libraries/Page_files/EUA WG_open_access 1.sflb>aabeessed 14 June 2013.

372 bid.

373 |bid.
I NY¥ O NHzA G SNE WhLSy | 00Saa2my28{ 20Atf | YR [ dzf GdzNF £ { OA ¢
(88 bpAO2fS ! bIAdRSYs Wbz 'ff ¢SEGo221a | NB / NBLGSI

Open College Textbook Act OB Q 6 HAMANUO HM 5Sthkdzf W ! NI ¢SOK 3 LydSH
initiative to create OA textbooks, the Open College Textbook Act of 2010). Also, specific proposals have been

made to promote an opessource approach to casebooks in the legaldfi for example. See Matthew T Bodie,

The Future of the Casebook: An Argument for an Gpeuarce Approach, (2007) 57(1) J Leg Educ 13510
<http://ssrn.com/abstract=691985 accessed 15 June 2014 (arguingifd¢ S ONBF GA 2y 2F Wl RI G
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so far primarily on academic scholarship, OA principles and OAP could equally transform
education andthe LJSRIF 32 3AO0Ff LINRPOSaa ocourseImBeridsifary 3 Wy
professors to draw on, new means of inteti@mn and collaboraon between professors and

students, and new possibilities for restructuring the law school curricitn

In the same contextthe future of the OA and OAP movements seems to be tightly
intertwined with notiors of Open EducatiorfOE) open universities and Open Educational
Resources (OERsAIso, he role of Massive Open Online Classes (MOE the
transformation of gher education and sciena@nd OA to academic research is still to be
seen but the emergence of MOQGs a factor son to be considered in the global OAP
debate®’ In connection withOEc a term referring to educationabrganisationsstriving to
eliminate barriers to entry, such as the Open University in the United Kinjf8qnthe OERSs
movement has emerged to counter conogfification of learning and teaching resources,
reduce theeducational divide between developed and developing countréesl promote
an alternative educational paradigh®’ The Organization for Economic -6peration and

AYRAGARdzZEE O2YLRySyida 2F | O apfofessarsald theh pickkp, chaogeli | A y &
and assemble into a package for the course; the database could also allow indpriofiesisorso upload their

own compilations, becoming an open ongoing teaching tqpdated daily by the users). Cf Lydia Pallas Loren,

WeKS +AFOoAfTAGE 2F GKS Lewisn& Glagk Maw[Séhadigal Studied BeSearghl Faperd H 1 M 0 0
2013/19 <http://papers.ssrn.com/sol3/papers.cfm?abstract id=226805¥#¢cessed 13 July 2013.

falGiKSs ¢ . 2RASES WwhLSy ! 008Saa Ay [l6 ¢SI Qeaws®gIY | b ¢
Clark L Rev 885, 898 (arguing that an epecess approach to legal education could transform the nature and
structure of legal education into opesiccess law school).

3" see, discussing the emergence of MOOCs, Mitchell Waldrop and Nature Magdzited 8 A S h LISy hy
/| 2dzNBES&az |1+ ahh/&aX ¢NIyaFz2N)Y | AIKSN) 9RdzOF GA2Y | YR
<http:/ /www.scientificamerican.com/article.cfm?id=massigpen-online-coursestransfornhighereducation

and-sciencer accessed August 25, 2013.
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The open university movement was born in the United Kingdom during the 1960s. Open universities are

now found in Hag Kong, Israel, Sri Lanka, Canada and elsewhereOfee University, History of the
OUc<http://www.open.ac.uk/about/ou/p3.shtmp accessed 15 April 2018he Open University also has a 17th

century preedent in Gresham College, where the Royal Society of London took shape in th600g&] as it

KFR 0SSy SailofAaKSR Ay wmMpopy 6AGK aSOSy LINPFTSaa2NBEKAI
purpose of, along with their studies, reading publictlges in Law, Rhetoric, Divinity, Music, Geometry and
Astronomy{ SS CN}IyOAa W2Kyazys WDNBakKly /2ftftS3ISY tNBOdzNE2
History of Ideas 413, 4£338.

% See Daniel E Atkins, John Seely Brown and Allen L Ham#énd, wS @A S¢ 2F (KS hLISy 9 RdzC
6howo a2@SYSyidy ! OKAS@SYSylazx [/ KFfttSy3aSaz IyR bSg
Foundation 2007) kttp://www.hewlett.org/uploads/files/ReviewoftheOERMovement.pefaccessed 15 June

2013. See also Rory McGreal, Wanjira Kinuthia and Stewart Marshall Gqui), Educational Resources:

Innovation, Research and PracticBCommonwealth of Learning and AthabasdUniversity 2013)
<https://oerknowledgecloud.org/sites/oerknowledgecloud.org/files/pub PS @ER web.pdf accessed 15

Wdzy S HnamoT 9Af SEigires{ Chhangds 2nyStholabship, Dpeh [Etlucational Resources and the
LYS@AGFoAtAGE 2F LYGSNRAAOALE AYFNRGEQ OHAMHO M M !
<http://ahh.sagepub.com/content/11/32/177 | OO0S&a&aSR wmp WdzyS wnmoT {GSLKSY
9aalea 2y hLISY 9RdzOFGA2Y L € wSaz2dz2NOSa FyR [/ 2LRBNRIKG
<http://www.downes.caffiles/books/FreLearning.pdfy | OOS&daSR wmMp WdzyS wnmoT {Fff



http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2268057##
http://www.scientificamerican.com/article.cfm?id=massive-open-online-courses-transform-higher-education-and-science
http://www.scientificamerican.com/article.cfm?id=massive-open-online-courses-transform-higher-education-and-science
http://www.open.ac.uk/about/ou/p3.shtml
http://www.hewlett.org/uploads/files/ReviewoftheOERMovement.pdf
https://oerknowledgecloud.org/sites/oerknowledgecloud.org/files/pub_PS_OER-IRP_web.pdf
http://ahh.sagepub.com/content/11/1-2/177
http://www.downes.ca/files/books/FreeLearning.pdf
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Development (OECD) has authoritattvel R S ¥ A y SdRyitisedd materiald offdted freely
and openly for educators, students, and delirners to use and reuse for teaching, learning,
and research. OERclude learning content, software tools to develop, use, and distribute
content, and implementation resources such as open licef8®sAmong the many
internationalorganisationsand institutions fostering the agenda of OERg, United Nations
Educationy Scientific and Cultural Organization (UNESCO) had a leading role in the
development and promotion of the notion of OER and its emphasis on the educational
divide between global North and global South, with teem Open Educational Resources
(OER) coinrSR G ! b9 {/ h Qa thenlmpaat of Qp2r\Eaisegaydor Higher
Education in Developing Countrigs Theintegrated effects of OE ardERsvere restatedq

and formalisedinto a global movement by the CapeTown Open Education Declaration
stating,inter alig that the

emerging open education movement combines the established tradition of sharing
good ideas with fellow educators and the collaborative, interactive culture of the
Internet. It is built on the belief that everyone should have the freedamuste,
customize, improve and redistribute educational resources without constramt.

9RdzOF GA2ylf wSaz2da2NOSa {SNBS (KS 2 hipdvRv®.eddcausetedul HY 0 0 0
ero/article/open-educationalresourcesserveworld> accessed 15 June 2013.
380

Center for Educational Research and Innovation (CERijyg Knowledge for Free: The Emergence of Open
Educational Resourcé®ECD Publishing 2007) Jtttg://www.oecd.org/edu/ceri/38654317.pdé accessed 15

June 2013. For additional often citegfinitionsand discussion of the notion of OERs, see Commonwealth of

Learning, Open Educational Resourcdgtps//www.col.org/resources/crsMaterials/Pages/OCBER.aspx
FO0OSaasSR mp WdzyS uwnmo O6FR2LIIAY3I GKS 6ARSaA0G RSFAYAGA?Z
and adapt for teaching, learning, deelJY Sy i I yR NBaASF NOKQOUT ¢KS 2AttAlLY |y
Educational Resourceshp://www.hewlett.org/programs/educationprogram/openeducationairesouces>
FO0SaaSR mp WdzyS wHnmo 6Whow INB (SFOKAy3IZ tSIENYyAy3azr |
have been released under an intellectual property license that permits their free use gmgrpesing by

others. Open educational resourgdnclude full courses, course materials, modules, textbooks, streaming
GARS2asx G(Sailazr az2Fie6l NS YR lye 2GKSNJ G22ftax YIFGSNRI
381

See United Nations Educational, Scientific and Cultural OrganizatidaSC®), Forum on the Impact of

Open Courseware for Higher Education in Developing Countries, Final Regi26TONF.803/CLD.1;31

July 2002 kttp://unesdoc.unesco.org/images/0010@01285/128515e.pd¢ accessed 15 June 2013. Also,
NEOSyidtes ! b9{/h KIFa FR2LIWISR GKS how 3JFft206Frf 232 7F2N
h 9w [232Q 0 | b Btp:Iwivw.unestasomginew/fileadmin/MULTIMEDIA/HQ/CI/Cl/pdf/Events/

global oer_logo _manual_en.pelfaccessed 1 July 2013.
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See Cape Town Open Education Declaratibmockingthe Promise of Open Educational Resour@g07)
<http://www.capetowndeclaration.org/reaethe-declaratior> accessed 15 June 2013. See also Andrew Deacon

FYR / FOGKSNAYS 2@yalOdzZ £t Sex W9 RdzOF (i 2 kA RhetrRallyiReducing | LIS ¢ 2
5Aa01yO0SQ O6Hnndpd pop0 LYGSNYFGA2YyLf ma/Mdeddftddcund T 9 RdzOl
edulviewarticle.php?id=878&layout=htmlaccaesed 15 June 2013. Additional declaration to foster OERs has

followed since the Cape Town Declaration. See, among them with references to other declarations and
guidelines, UNESCO 2012 Paris OER Declaration approved at the 2012 World Open Educatigoaek Resou

(OER) Congress, UNESCO, Pari£220une 2012 http://www.unesco.org/new/fileadmin/MULTIMEDIA/
HQ/CI/Cl/pdf/Events/Paris%200ER%20Declaration_0% .ackessed 15 June 2014.
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In the context of the promotiorof OERSOER policies are increasingly emerging at different
levels with the aim of setting principles in order to support and prontbeeproduction and
circulation of open material and practices in educational institutions. In the United
Kingdom, for example, HEFCE, the UK Higher Education Academy and JISC hatbkegunded
OERs ®grammein order to support projects and activities inroection with the open
release of learning and teaching resources, which can be freely used and repurposed
worldwide 3%

The Massachusetts Institute of Technology (Mi@$ been playing a leadinmgle in the
OERs movement through th®©pen Kowledge Initiative®** Open Course\ate, and
DSpacé® all devoted to opening access to intellectual resources, including software and
research, often with corporate patronage.A @2 i f (2 a LGpeouls@NaE I O A
(OCW), which has been a pioneer projecthe field and an inspiration for the emerging
OERs movemerandalsoservedas an inspiration fothe first UNESCO Forum on OERs. OCW
is the digital teaching librargf MIT, whichoffers an open digital publication of teaching
YI GSNRFf & AuyderfradBakeyardti pastgradOaie syllabi, lectures and other course
materials®® The project give access to materials from more thanlP0 courses tane
million international visitors each montfor the majority seHlearners and student®’ OCW
materials have been translatednto several languages and are made available under a
Creative Commons Attribution Licence, which prohibits the commercial use of the materials.
Similarly, OCW materialge used by educators, amounting to around 10 pent of OCW
users, for incorporationinto their courses.

Among theother examples of OER,tK S h LISy | wehseSOp&nhedrlDvs an
emergingtrend among someiniversities to make coursmaterials freely availablonline®®
As the Open University website claims, the aimOgfenLearns Wi 2 o NBIl { GKS ol
education by reaching millions of learners around the world, providing free educational

resources and inviting all to sample courses that our registered studentsctakd NJ ¥ NB S Q @

%% This OERs Programme had sevetmses the last being phase, 3vhich ended in October 2012. Several

ongoing projects, such as PARIS at the University of Nottingham,staeted at the university level. See JISC,
Research and Development, Programmes, Academy/JISC Open Educational Resources Programme Phase 3
<http://www.jisc.ac.uk/whatwedo/programmes/ukoer3.aspraccessed 15 June 2013.

% 3See Open Service Interface Definitions (OShBY#/osid.org> accessed 15 June 2013.

¥ DSpace@MIT is the digital archive of MIT Libraries, offeriegominantlyOA content. See DSpace@MIT
<http://dspace.mit.edu> accessed 15 June 2013.
386

See MITOpenCourseWarbttp://ocw.mit.edu/index.htm> accessed 13 June 2013.

%7 see, for complete statistics of OCW, MIT OpenCourse®Varé’t nmmM t NRANI Y 9@t fdzZt GA2Y
(22 November 2011
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See The Open University, OpenLeahitp<//www.open.edu/openlearr> accessed 13 June 2013.
389 .:
Ibid.
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Independent learnersan study a range of modules taken from currépen University
degreeprogrammesaAll contentis covered by a C@&ttribution NonrCommercial Share Alike
licence.OpenLearn offers a mix of learning resources, including interactives, games, video,
podcast, and more traditionadcholarly outputs, together with community toolsr joining
debates about each subject mattagting the project andsharingthe materials with fellow
learners.

1.5.4 Open Knowledge Environments

In conclusion,tiis worth noting a proposal that imtendedto integrate OA, OAP and the
universityinfrastructure into an enhanced networked knowledge production environment.
Seeking to reap the full value that open access can yield in the digital environment, Jerome
Reichman and Paul Uhlir proposed a model of open knowledge environments (OKESs) for
digitally networked scientific communicatiofi® OKEs would Wring the scholarly
communication function back into the universiti@darough the development of interactive
portals focused on knowledge production and on collaborative research and educational
opportunities in specific thematic ared3” The OKE model would build upon online peer
production and participative web 2.0 environments and techniques.

The OKEs would transform the traditional scientific journal model irtéudy interactive
networked metanism for integrated knowledge production and re$é.The OKE would
be developed around thematically linked open access josrialditionally, openly available
reports, greyliterature and data would augment the OKE. Various interactive functions, such
as wikis, discussion forums, blogs, post publication reviews, and distributed computing,
would be added to stimulate discussions and contributions. Finally, semantic web
technologies would be added to increase the opportunities for automated knowledge
gengation, extraction and integration, and the OKE could encode references under a unified
numbering system for easy search and integration of information.

Several options would be available for setting up the physical location of the OKEs. The
OKEs could béosted at single universities, or the components of the ©KRy be

geet | dzf C ! Kf ANE W peB Reposidies foryStientiiie@ Fitératuge Fas & Fundamental

/| 2YLRYSYyld 2F GKS tdzof A0 wSa DpeNJAdcessd PpemMPrabieelreiricaNB Q Ay
2006).See also Reichmablhlir and DedeurwaerdereGoverning Digitally Integrated GeneResources, Data,

and Literaturg(n 167).

¥t b dA C ' KEANE WwS@2fdziAzy YR 9@2fdziAazy Ay {OASYGAT
of PubliclyFdzy RSR Yy 26t SR3IS (2 h LISy "™ eoMMuNIAs CoaféendeyTdrn NeB JueS y i a Q
2009). See also Paul Bhlir, Pesigning the Digital Commons in Microbiology Moving from Restrictive
Dissemination of Publicly Funded Knowledge to Open Knowledge&ments: A Case Study in Microbiol6py

in Paul F UhlirDesigning the Microbial Research Commons: Proceedings of an International Symposium
(National Academies Press 2011)
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distributed among a consortium of universities sharing a privileged interest in a specific
subject matter. Alternatively, the OKEs could be based atfargprofit researchcentresor
government agencies. The OKEs would be multidisciplinary in character by bringing in the
expertsin the specific subjecinatters, in-housecomputer engineers, information scientists

and librarians to help establish and manage the OKEs. As a consequidrarg integrated
directly into the curricula or research functions of the hosganisations the OKEs would

have low overheadperating costdy usingon-site personnel and students. Additionally,
financial sustainability of OKEs would be provided taytg and other positive externalities

that the OKEs will attract to the hostimgganisations

1.6 CONCLUSIONS

Authors have argued that the current economic crisis of academic publigiingg
academia to alternative models is leading the system of &rscholarly publication to enter

its third phase of evolutiod | LJK | & SomghddificationNils acRdSmic knowledge
RA &G NKBCdiME yIOK 8S A& AYONBIl aAy3If e dironjdeyd &KI
commodified core with only niches for conemtial publisherg in contrastto phase Il which
was the age of increasing commodificat@®In this respect, the current phase seems®
witnessng a return to the traditional scientific ethos of opennetmt hasdominated the

field for manycenturies in the pastAs the Royal Societyasstressedthe Internet playsa
critical role in opening up opportunities to this new era of scientific publishing by providing
W conduit fo networks of professional andamateur scientists tocollaborate and
communicate innew ways andpaving] the way for a second opestience revolution, as
great as that triggered by thereation of the first scientific journal®™

New OApublicationchannels, such as repositories, journals and increasingly books, have
promotedil KA & WASO2yR 2LISYy &d0ASYyOS NB@2fdziAz2yQ o
of OAP principles that the civil society has been developing in theWwastlecades or so.

This renewed emphasan the openness of scholarly research has been cors@dinto a

real OAP movementvhich has been quickly exporteftom the STEM sectdo the social
sciences and any other field of research. The next challenge and aspiration seems to be the
full integration of the OAP principles into the university envir@nt, through & integrated
interplay between OAP, OE, OERs and possibly new educational venues, such a MOOC

¥ §8 b Sy (-Pprdrmmodifitationdn Academic Knowledge Distribyftié (41) @1/
% |bid 21.

% See also Royal SocieSgience as Open Enterprisel61) 7.



PART 2 7 LEGALFRAMEWORKAND COPYRIGHT

ABSTRACT

This sectiorexamineghe legal framework that governs access to scientific information, with
special emphasis on the role of copyright in academic publishing and the possid®rol
between copyright protection and access to knowleddsmitially, Section 2.1briefly
introduces in general terms a review of the copyright paradox and the increasing tension
between circulation of knowledge, the survival of a healthy public domain, and copyright
protection due to a seemingly relentless expansion and extension of private entitlements
over knowledgebased goods.This review is carried out with the principal goal of
highlighting the unresolvable tensions that a wider diffusion of OA and OAP models would
redress in partSection 2.2urns then to discusspecificissues surroundingopyright and
scholarly publishing and the literature dealing with them. Special emphagysvén to a
review of the sustainability of the traditional copyright rationale and economics in academic
publishing. We also look at questions related townership transfer and licensing of
academic worksFinally, Section 2.8ontextualiseOAPwithin the international framework

with the main goal of assessing the effects of OAP as part of a broader discourse on Access

to Knowledge (A2K) and the cultural, educational and recently digital divide between
developed and developing countries.

2.1 CoPYRIGHT ACCESS ENSIONS

The undeniable tensiorbetween access to informatiorand the copyright system is
represented by an equation where the enclosure of the public domain is proportional to the
expansion of the copyright protection. This tension is unavoidabl@ originates from the
dual functionality of knowledge as a commodity and as a driving social ¥6rizethe words

of LordMansfieldin Sayre v. Moore

[w]e must take care to guard against two extremes equally prejudicial; the one, that
men of ability, wio have employed their time for the service of the community, may
not be deprived of their just merits, and the reward of their ingenuity and labthe;
other, that the world may not be deprived of improvements, nor the progress of the
arts be retarded®’

% SeeWSNRYS | wSAOKYlFY FYyR W2yLFGKEY | CNYYylEfAYyS W
1
1

wSO2yOAfAy3a CNBSR2Y 2F /2y 0Nl Ol 6AUGK nLBevB875.0 D22R
397 Sayre v. Moor¢l785)1 East 361L(ord Mansfiel)l.
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Professor Hugenholz has referred to this tension as'‘#asadox of intellectual proper
because intellectual property is ®ystem that promotes, or at least, aspréo promote
knowledge, dissemination, cultural dissemination by restrictinQbi, creating temporary
monopolies in expressed ideas or in applied inventinArticle 27 of the Universal
Declaration of Human Rights sets the modern legal reference to the intellectual property
paradox®®® The acknowledgment of a right to access to knowledgéated in paragraph
one: Ye]veryone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its ber@fhe. secongbaragraph
spells out the protection of the second term of the intellectual property paradox:
Je]veryone has the right to the protection of the moral and material interests resulting from

any scientific, literary or artistic production of which he is the autfor.
2.1.1 Copyright Extension and Expansion

As we have mentioned at the beginning Sdction | of this study, the recent history of
copyright has seen thprogressive expansion of property righ®rotected subject matter
has been systematically expanded fonder and longer periodsf time. A strongintellectual
property rhetoric hasharshered the access/protection tensiorencompassedin the
copyright paradox.By increasing the asset value of copyright interests, copyright term
extension is one basic tool obmmodification of informationCopyright term extension may
be singled out as the clearest evidence of the proguesskpansion of property right3he
Statute of Anne provided for fourteen years of protection renewable for a ternarof
additionalfourteen years if the author was still alive at expiration of the first téffiToday,
the oldest work still in copyright in the United Kingdom dates from 185%he timeline of
temporal extension of copyright protection shows samilar steady elongation inall

international jurisdiction$®? However, copyright term extension ase amongseveral other

¥t SNYUG 1daASYK2tdT = Wheyraya {OASyOSY LydSttsSOtdz t t
(2" COMMUNIA Conference, Turin, June 29, 201Afps/www.comm unia-project.eu/communiafiles/
Conf%202009 %20Au_KS Hugenholtcagressed 03 May 2013. See also Netlanel,/ 2 LJ@ NIJealaak Q

(OUP 2008).

%99 5ee Universal Declaration of Human Rights, G.A. Res. 217 (lll) A, U.N. Doc. A/RES/217(lll), at Art. 27 (Dec. 10,
1948).

“PSee Statute of Anne 1709 (8 Ann ¢ 19).

WESS 1tyylE +dz2LAf T W aasSaavySyd 2F GKS hNLKEY 22N} a
Commission, DG Information Society and Media, Unit E4, Access to Information, 2010) 10.
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In Europe, the Council Directive 93/98/EC has extended the copymigtection of authors from life plus 50

years to life plus 70 years. Recently, an additional extension of the term of protection for performers and sound
recordings has been adopted by the European Parliam8aeEuropean Parliament and Council Directive
2011/77/EU Amending Directive 2006/116/EC on the Term of Protection of Copyright and Related?Rights,

0.J. (L 265) 1 (September 27, 201t}p//eur -lex.europa.ewr accessed 3 May 201I8. the United States, see,

F2NJ SEF YL ST 51 GAR FYR wdzmAyI Wwéss 2Rk @didgyhatthe®@@Saa (2
of copyright protection in the United States has crept steadily upward over the last two centuries as well, from



http://www.communia-project.eu/communiafiles/Conf%202009_%20Au_KS_Hugenholt.ogg
http://www.communia-project.eu/communiafiles/Conf%202009_%20Au_KS_Hugenholt.ogg
http://books.google.com/books?id=vo9G-0iZNQIC
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:265:0001:0005:EN:PDF

Open Access PublishigdPart |1

tools of commodification of information, including copyright subjectmatter expansion,
multiplication of strong commercial rights, and erosion of fair dealng#s, exceptions and
limitations.*®®> Copyright protection has been expanded from books to maps and
photographs, to sound recording and movies, to software and datab&semthe case of

the introduction of sui generisdatabase rights in the Eopean Uniong¢ a quintessential
example of the process of commodification of informatmnew quasicopyrights have been
created*** Additionally, subjecmatter expansion has been coupled with the attribution of

14 years with an option to renew for another 14 in 1790, to 28 years with an option to double that in 1909, to

life plus first 50 years in 1976 and then plus 70 years in 1998); Eldred v. Ashcroft, 537 U.S. 186 (2003) (where

the Supreme Court has backed up the practice of extending copyright, which was challenged on constitutional
grounds); Golan et al. v. Holder, No. B#5 (Supreme Court, 18 January 2012) (Syllabus)
<www.supremecourt.go¥ accessed 3 May 2013 (sustaining the practice of restoring into copyright public

domain international works as introded byU.S.C. 81104A in 1994). For a discussion of the supporting

economic arguments, which seems to be lacking, for retroactive copyright extension, see Hal R Varian,

W/ 2L NRAIKG ¢ SNY 9 E G $2008)1Inbustrigl ahd Gohphiditd Gfiangé2, 8GR &n@ling that

WgKFEG YFEGOGSNBR F2N) GKS dziK2NE | NB (KS ; MajalOrelpergerdS & LINB
bAO2tS 5dzFFliz {GST OFy D2YLISt FyR to . SNYdG | dz3SyK2¢f (I
for Sound Recodly 3& A& | . EIRRMERSI @ O BMNyYi0 | dzZ3Sy kK2t dl FyR 21
Copyright and Related Rights for the Knowledge Econonry383European Commission, DG Internal Market,

November 2006) Rttp://www.ivir.nl/publications/ other/IVIR__ Recast Final _Report 2006»dfputting

forward several legal, economic and competitiamgumentsagainst the extension of neighbouring rights);

2 Sy Re& W AdtAdsRPRINSIErs, YAnd Public GoodJrading Gold For DraS€002)36 Loy L A L R&%9,

178187 (discussing the issue of retrospective application and incentive in the Ghg#sxticular, Paul Heald

has shown that once the incentive to create is assured, atgneion of the property right beyond that point

should at least require affirmative proof that the market is incapable of responding efficiently to consumer
demand, which can hardly be given. In contrast, data show a highly competitive and robust maries fo

production of public domain books, especially when production costs are low, whereas data do not show any
off-setting social benefits in the form of increased availability attributable to copyright status. Paul J Heald,

Wt NP LISNI & wA At EploitatiprRof GofiyBghtedfWoiksd An Empirical Analysis of Public Domain

FYR /2LRBNAIKGSR CAOQOGAZ2Y . Saéw Dir&tiofisSrNGogyright YawCVolargel6 a | O Y )
(Edward Elgar Publishing 200891.

B 88 bSAf  why HasXiykigyitEkpaEnded: Analysis and Critiue AY CA 2yl aNe®dYAf f |y
Directions In Copyright Laiizdward Elgar 2008) 1é&#p://ssrn.com/abstract=106 6244 accessed 3 May 2013
oy2GAy3a GKIG Wra 6S KIFE@S Y20SR G2 |y SO2y2Yeé Ay 6KAC
resource, a broad array of expanding intellectual property rights lweniseduses and subject matter that

were previously publi® 2 Y I JAyothér edditional dimension of the process of copyright expansion may be

seen in the abolition of formalitiethat made copyright protection the default rule of creativity and access

rights or the public domain the exceptipim contrast to thetraditional arrangement that was previously in

place.See Berne Convention for the Protection of Literary and Artistic Works (adopted 9 September 1886, last
revised in Paris July 24, 1971 and amended 28 September 1978) 1161 UNTS 30 (Berne Convéit#iprgeet

also Stef van Gompe¥/ 2 LR NAIK{G C2NXIfAGASE YR GKS wSlazya F2NJ
in Ronan Deazley, Martin Kretschmer and Lionel Bently (&ds)jege and Property. Essays on the History of
Copyrighté (Open Book Pulhers 2010)137-15;5 St A [ ALJAT @ OX WI AaG2NROFf 1 LIS
C2NXIEAGASAY FNRBY .SNYyS (2 blaAz2ylf [F6aQ AGlobdl A2y St
Copyright: Three Hundred Years Since the Statute of Anne, fl@@ntd Tyberspacéedward Elgar 2010) 367

opnT WHEYS / DAY&aodaNHE We¢KS ! { 9ELISNASYOS 6A0GK C2NXNIf
Suthersanen and Paul Torremans (e@hbal Copyright: Three Hundred Years Since the Statute of Anne, from

1709 to Cyberspadq&dward Elgar 2010) 4259 (discussing the history of formalities in the United States).
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See, for example, Estelle Derclaye, The Legal Protection of Databases: A Comparative Analysis (Edward Elgar
tdzof AAKAY3 HanyoDFaAISNE NRBIOBODAAZY YWEKE / BYucie Guibduk OF GA2Y
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strong commercial distribution rights, espalty the right to control imports and rental
rights,*® and the strengthening of the right to make derivative wot%s.

2.1.2 Fair Dealings, Digital and Contractual Locks

Again access rights have bearoded by narrowing the scope of fair dealing or fair use
rights, exceptions and limitations to copyright and public interest rigffts\lthough the
erosion of fair dealing rightappearedearlyin the history of copyright®® ¢ and hasthrived
on the increasng confusiorregardingthe scope offair dealing rightavhich has made users
reluctantto rely onthem*®® ¢ it has recentlyreached its peakvith the transitionfrom the
analogue to the digital medium. In particular, the enactment of aniicumvention
provisions as a response to the Internet threat played a decisive role in the process of
contraction of fair dealing right#As literature explained,idital networks mayequallysewe
openness and perfect contrdt’ The initial open nature of the Internet has been gradually
substituted by architectures of greater andegter control. Technologyhas beenable to
appropriate and fence informational valpehichwas prevously unowned and unprotected,
through the adoptbn of technological protection measures (TPMs) or digital sight
management (DRM) systems to control access and use of creative works in the digital

and P Brent Hugenholtz (ed9)he Future of the Public Domain: Identifying the Commons In Information Law
167-189 (Kluwer Law International 2006).

“SSeeCA 2y I a -COiotlificayys W R/ dzf (i dzNbnéthah @riffihNahd<UmeaISuthersanen
(eds),Copyright And Free Spee@omparative And International Analyd€3UP 2003%3 (mentioning Artt. 11

and 14(4) of the TRIPs Agreement, which include rental rights in relation to computer programs, films and
phonograms, Art. 7 of the WIPO Copyright Treaty 1996 and Artt. 9 and 1% oVtPO Performances and
Phonograms Treaty 1996).

“%t is also worth noting that, in recent times, Free Trade Agreements (FTAs), which are negotiated between

individual countries, have extended copyright protection beyond the minimum standards provided by
international agreementsOften, FTAsbetween powerful andless powerfulnations include even more
restrictive provisions than thosexistingin the domestic legislation of powerful countries

“TSeeCA 2 Y I a | PObiic\Iiitdrelstyarx th# Public Domaiman Era of Corporate Dominarf@e Brigitte

Andersen (ed)|ntellectual Property Rights: Innovation, Governance And The Institutional Envirod@®ent
O9RGINR 9f 3 N t dzolf ARKIWHT MmOlnedd DRTR yAY WNK SopahlNR OQ> 6
privileges of intellectual property owners becom@ightst, user rights have becoméRS T S§¥ &S a Q

6S E O S LX) A gctiohdn the scope of exception has also been recently revamped by decisions like Infopagq

by the European Court of Justice implementing a principle of strict interpretation of exception€aSe&

5/08, Infopaq International A/S v Danske DagblaBerening,2009 E.C.R-06569 (July 16, 2009), at § 20, 26,

48, available ahttp://curia.europa.eul/juris/liste.jsf?language=en&jur=C, T,F&nunrb#08&td=ALL

“Bsee[ A2y St . Syidfeées W 2LBNRAIKG FyR GKS 58FHGK 2F GKS I d
973, 979.

9088 al OtYded ff A O SLyHIi SNBAG | 908626KS t dzof AO 52YFAYQ o6y

“% SeelLawrence_essig The Code and Other Laws of Cybersp@easic Books 1999)6D; Joel Reidenberg,

W[ SE LYF2NXVIGAOLY ¢KS C2NXNdz FGA2Yy 2F LYF2NNIGAZY t 2¢€)
William J MitchellCity of Bits: Space, Place, and the Infobahh (MIT Press 1995). See dlsavrencelLessig,

Code Version 2 Basic Books 2006)
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environment. TPMsactually served as a tool toturn information into perfect
commodities’'! However, it wadinally a mix of technology and legislatithat empowered

the modern drifttowardscommodification of informatiodr Y R &adzo a dF y G A € f & NB
access rights and fair dealingdnder the framework initially set by th&/IPO Internet

Treaties*? the Diital Millennium Copyright Act in the United StatEsand thelnformation

Society Directivén Europé&'* enacted provisions aimedt forbidding the circumvention of

copyright protection systems. In addition, the law banned any technology potentially
designed to circumvent technological aotipy protection measure$-> Consistent literature

has highlightedhe factthat the enactment of these prosions upset the delicate balance

between copyright protection and access rights by bypassing those exceptions to copyright

that allow privileged use%® In theory, both European and United States legislatimndate

appropriate measurgto protect fair use fair dealing rights, limitatios and exceptionsn

Europe, the Information Society Directive provides that Wlember States shall take
appropriate measures to ensure that rightholders make available to the beneficiary of an
exception or limitation providedor in national law [ . . . ] the means of benefiting from that
exception or limitation, to the extent necessary to benefit from that exception or limitation

and where that beneficiary has legal access to the protected work or suijaiter

1 See Kamiel J Koelm@nTh& Public Domain Commodified: Technological Measures and Productive

Information Us€lin Lucie Guibault and P. Brent Hugenholtz (edifg Future of the Public Domain: Identifying
the @mmons In Information LagKluwer Law International 2006) 1440; Elkiny 2 NBy > WL Q&a ! ff !0
(n63) 8384,

“12 See WIPO Copyright Treggdopted 20 December 1996, entered into force 6 March 2002) WO 033 EN
(WCT) art 11 kttp://www.wipo.int/treaties/en /ip/wct/ trtdocs wo033.html#P87 12249 accessed 1l3ude
2013.

3 See Digital Millennium Copyright Act of 1998, Pub L Ne3Da5§ 103, 17 USCA § 1201 (a) (1) (A) (West
2008) (DMCA)http://www.copyright.gov/legislation/pl105304.pdf> accessed3 June 2012.
414

SeeCouncil Directive (EC) 2001/28 the harmonisation of certain aspects of copyright and related rights in
the information society [2001] OJ L167/10 Art. 6(1dttg://eur -lex.europa.eu/LexUriSe rv/LexUriServ.
do?uri=0J:L.:2001:167:0010:0019:EN:PBEcessed 13 June 2013.

“15|bid art 6 (2); DMCA (#13) § 1201 (a) (2) and (b).
416

See, among a very largemount of literature on the question Boyle, The Public Domaitn 56) 83-85;

krome HReichmah DNJ SYS . 5Ay622RAS FyR tIFYStl {IYdsSftazys !
OylIotS tdzofAO LYGSNBald !aSa 2F ¢SOKyAOrtfte tNRBGSOGSR
DdzA ol dzf & ' yR 20GKSNARZI W{ (dzReMegher SiateS Lalsyol iré&chvé 300112H%BC2 Y | Y F
2y GKS 1 FN¥Y2yaaladAazy 2F /SNIFAYy !allSoda 2F [/ 2LRBNRIKIG
Commission DG Internal Market, ETD/2005/IM/D1/91, February 2007)-1382 <http://www.ivir.nl/
publications/quibault/Infosoc_report 2007.pelfaccessed 1 July 2013; Tom Gillespired Shut: Copyright

and the Shape of Digital Cultug®lIT Press 2007); Christopher Mapjgital Rights Management: the Problem

of Expanding Ownership Right§Chandos 2007); Nicola Lucchijgital Media and Intellectual Property

(Springer 2006); Dan Penny and Rebecca Cliffe, DRM: Still a Balancing Act? (Electronic Publishing Services Ltd
20000 T b2NF . Nl dzyX We¢eKS LYyGSNFIFIOS .SigSSy ¢KS tNRGSOG
Exceptions to Copyright and Related Rights: Comparing the Situation in the United States and the European

/| 2YYdzyAl@Q 6HnnoO Hp 9Ltw ndpcI noppd
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concerned®’ The United States DMCA takes a different approach and prefade list of
statutory exemptions, including an exemption for nonprofit libraries, archives, and
educational institutions, for law enforcement, intelligence, and other government activities,
for reverse engineering, and for encryption reseattrhis list is alsaccompaniedy a set

of administrativelycreated exemptions which are updated at regular intervals by the Library
of Congress taater fortechnological advancemefit? However, a the law standsif those
measuregrovided under EU laare not in placer the circumvention is not covered by any
of the specific acts listed under US |aiwvcumventing a digital right management technology
that restrictsacts permitted by the law ia civil wrong, and perhaps a crime, as stf@or

this reason, TPMs are viewed by librarians and users as a means of restricting access to
academic publication&*

In recent yearscontracts and private orderingpave also been deployed, together with
technology and amcircumvention provisions, to commodify and appropriate
information**? The result of the synergy between technology, contracts and supporting legal
provisions is what Julie Cohen has calle@exvasively distribugd copyright enforcemeii2
that has been implemented as a crisis management tool in the marketplace for digital
content to protect established business mod&&Contracts may be employed to restrict or
prohibit uses of works that would otherwise be permitainder copyright law. Current
massmarketlicensingpractices increasingly tend to restrict or prohibit certain uses of works

" See Directive001/29/EC (m14) art6 (4)
"8 5eeDMCA (13) § 1201
9 |bid § 1201 (a)(1)(C).

420 5ee CounciCommon Position 48/2000 of 28 September 2000 with a view to adopting a Directive of the

European Parliament and of the Council on the harmonisation of certain aspects of copyright and related rights

in the information society,[2000] OJ C344/1 hitp://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:
2000:344:0001:0022:EN:PBFaccessed 13 June 2013. See aBGoibault and others,W{ (i dzR & 2y u
LYLX SYSyGFrdGAz2y yYyR 9FFSOG Ay aSvyoufNmwg GFiSau [sga 27F

1088 J KFENE S& hLIWSYKSAYS W9 h 8By NE VDG 543834 Béslald Jasont dzo f A a
t dzO1 SGG 5A3FAGEIE wAIKGA alyl3ISYSyid Fa LyTF2NUiRA2y | OO0
<http://www.progressivelibrariansqguild.org/PL_Jnl/pdf/PL34 35_fallwinter201C>patfcessed 13 June 2013.

2 5eel dzOA'S DdzA o | dzf G2 Wz RIWUINA VO YL yf BBNNGH20SAE2 yA GAnyLugid SOG (K
Guibault and P Bernt Hugenholtz (ed3he Future of the Public Domain: Identifying the Commons In
Information Law(Kluwer Law International 2006) 404. See also Martin Kretschmer, Estelle Deyela

al NOSttl CF@FftSY wWAOKINR 21602 WeKS wStlFiliAz2yakKAaLl . Si
Office 2012)Lucie GuibaultCopyright Limitations and Contracts: An Analysis of the Contractual Overridability

of Limitations on CopyrightKuwer Law International 2002]; 2 NBYy [ @ RA L t I f f l€Wanged W{ t | @ A y
55Y2ya Ay GKS bAIKAIGY wSTF2NN¥AY3I /2LRBNAIKG hgySNI /2y N
nppT t . SNYyiG 1daASyKz2f 41 T W/ 218 NAIXKA ZG KL ytidghooe® | 5/RY I/ A2y
.NB 21 WWSROKIY Iy YR CNBEFA&ANESRt NK @S i € 83)) Nixia Bin-t NP LIS NI
Y2NByYy > W/ 2LEBNAIKG t2tA08 yR GKS [AYAdGa 2F CNBSR2Y 27

P seeWdzt A S t/SNBYAaSA BBt & 5 A &G NR 0 dA2@6) 95 GeblIELNSecddHsBoyle, e 2 NDS Y Sy
Public Domaiin 56) 83-85.
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over the Internet far beyond the exclusive rights granted by copyright law. The digital
information marketplace has seen the ergence of standard form contracts restricting the
capacity to use information not or no longer qualifying for intellectual property protection or
whose use is privileged. Chekap agreementsmay imply that restrictions orthe use of
online content is exteded to unprotected material or may prohibit any reproduction of the
content for any purpose whatsoevé? The most powerful examplef these forms of
technological and contractual enclosuretisat of clickwrap agreements that state that
some uses of acanned public domain material are restricted or prohibitétAs a reaction

to these practicesOA for public domain materialsasbeen strongly advocated in several
different venues with specific emphasisnt A 6 Nie-d&R Solcpofligitisedpublic cdomain
heritage materiaf?® In this respect, the Berlin Declaration on OA tasouragedthe
holders of cultural heritage to support open access by providhgrtresources on the

Ly i $'NymSd @milar fashion, but with more prescriptive effects, the dpean
Commission has issued a Recommendastating that Wultural institutions should make
public domain material digitised with public funding as widely available as possible for access
and reused?® Again, thehandshake between technological and comtxaal enclosure has
especially negative effects on academic library uséys. David Hansen discusses,
electronic licence agreements between publishers and libraries, the default rules for

P dzOAS DdzA 6t dzf G2 WOl fdzZk GAYy3 S5ANBOGADGS HAnNMKHGBKI/ AY
Conference, 1 July 2008).13

% As an example, if you download any public domain books from the Google books websjteoject to

partner with international libraries taligitise public domain materialg the Usage Guidelines included at the

front of each scan read as followde also ask that you: + Make ndd2 YYSNOA I f dzaS 2F GKS Uf
D223ftS .221 {SIFINOK F2NJ dz&aS o6& AYyRAQGARdzZfaz yR ¢S |
commercial purpose€in the preamble to the Usage Guidelines Google justifies thesgictions by stating

that the digitisationwork carried out by Googlds expensive, so in order to keep providing this resource, we

have taken steps to prevent abuse by commercial pafes.

““gee. la {FOSYyAreS YR !YYSYFINASGKSdy&yEr v/ 82 TIdANY © 6 S M
Quarterly sttp://liber.library.uu.nl/index.php/lg/article/view/8089/847%> accessed 10 March 2013.

P88 W SNIAY 58O0fFNXGAZY 2y hLSy 1 00Saa G2 Yyz2eéfSR3IS
Berlin, 2022 October 2003) Rkttp://oa.mpg.de/lang/enuk/berlin-prozess/beliner-erklarung> accessed 16

January 2013
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Commission Recommendation 2011/711/EU of 29 October 2011 on the digitisation and online accessibility

of cultural material and digital preservation [2011] OJ L283/38itpg/eur -lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0J:L:2011:283:0039:0045:E:BE¢essed 10 March 2013. See a8¢ KS t dzof AO 52 Y
alyA¥Sad2Q o/ hReadmmaéndationH Fickittp:dwww.publicdomainmanifesto.org/manifests

accessed 13 June 2QIBA I yOF NI 2 C CNR&A2X W haa!bL! CAyYylFf wSL}2 NI
prepared for the European Commission on behalf of th&GNIA Network and the Nexa Center for Internet

and Society, 2012054 <http://communia-project.eu/finatreport> accessed 13 June 2013;
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accessing copyrightecbntent are often altered and academiibrary users are deprived of
basic fair dealing and fair use rights

2.2 COPYRIGHT ANDSCHOLARLYPUBLISHING

As historyhashighlighted from the ancient proverbial idea afcientia donum dei est unde

vendinon potesti 2 G KS SYSNHSY 0SS 2 Fa GAKSYy AiA 20K S Fy 24NV
of science presents an unresolvable tension with the exclusive and monopolistic structure of
intellectual property entitlementsMerton hasstrongly emphasisethe contrast between

the ethos of science and intellectuyadoperty monopoly rights:

The substantive findings of science aremduct of social collaboratiomnd are
assigned to the community. € constitute a common heritage which the equity
of the individual producers severely limited Aneponymous law otheory does not
enter into the exclusive possessiom the discoverer and heirs, nato the mores
bestow upon them speciaights of use and dispositioroperty rights in science are
whittled downto the bare minimunby the rationaleof the scientific ethic Scientists
claim totheirQntellectual Propertyare limited to those of recognitiorand esteem
which, if the institution functions with a modicum of efficiency, areughly
commensuratewith the significance of thencrements broughto the common fund
of knowledge**°

Once scholars sign away their copyright, through contracts which are usually imposed
unilaterallyd @ | OF RSYA O talintakeA B KEQASY XKBA @ SHTKAOQ G2
is inevitablyundermined. In this respécthe conflict between the traditional copyright
rationale and the rationale of scientific ethic is unresolvable. This tension becomes
increasingly unsustainable because of the overexpansion of copyright entitlements and the
monopolistic effects that it bngs about, especially in terms of price increases, price
discrimination and deadweight loss, whigopardiseglobal access to knowledg8umming
up the conundrum presented in the previous pagés,ome Reichman and Ruth Okelgve
recently clearly dewibed the inherent collision between copyright law and sciefite.

Access to, and use of, the cumulative scientific literature and degdrustrated by weak

e GAR w I FyasSys Wi {dFGS [+# O RENBROOKAORN NNBAQNDBA v
Intell Prop Media & EntL J 1

““Robert K MertonW¢ KS b2 NXI (A JBS {niTNtEeidldgNd Sciefce: THadredicAlQuSIEmpirical
Investigations(U Chicago Press 1979) (1942) as cited iNJY 6 NHza i S &&Ess i Bdci&l yand !Cultural

{ OA S y208428 (émyphasis added).

By 8S WSNRYS | wSAOKYFY FYR wdziK h]1SRACAS W2KSy [/ 2LEN
LYGdSaNIGSR wSaSI NOK aSidK2Ra nesofa LIRevi1B862;Minfiesofa Qdgdl St@ies) H 1 M H
Research Paper 124 <http://ssrn.com/abstract=2149218 accessed 13 June 2052e alscChristophe Geiger,
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limitations and exceptions, fair dealings and fase rights that should defend scientific
research®*¢ K SouptlegraceQ (12 & OASYGATAO dzaSNBRQ NARIKGAZ
was finally given by digital locks and database protection f&issRufus Pollock has noted

the current parad 3 Wind$Pus to anarrow and erroneous viewpoinin which innovation is
cey i N} £ odzi | OO'8 ghis ndrraw vielBpNint Lalid SHelintelieQual property
rhetoric have hidden the costs of extrempropertisationand restriction of access. In fact,
today, those marginal social costs are rising @sm@sequence of théencrease invalue that

the greater capacity of dissemination of the digital networked society produces over open
access to informatioft®® In this respect, authors have bearguing repeatedly that an
outmoded copyright system may be ctigf A y 3 W batuidi§ssstiéntifi€ dp@ortunities

Ay GKS RA3IA PR The dppodunite® off¥t&iyby @chnological innovation and
disintermediated networked circulation of informationhave heightened the
protection/accesstension by increasing the social loss of public value that strong
propertarian approaches to academic knowledge may produce.

2.2.1 Copyright Rationale in Academic Publishing

The traditional copyright incentive theory may be subject to an extremely peculiar
construction and partly lose itsstrength, when applied t@cademic works and academic
publishing.The relevanceof motivational argumentsas opposed to economityr justifying

a recalibration othe scope of copyright protection is especially strong in the academic field.
As Miiller-Langer and Scheufehave noted, Yopyright seems negligible in academia as
researchers are motivated by reputation gains and CV effects rather than direct financial
returns from publishing their work®*’ Steven Shavell reinforces the same point by noting

W/ 2LRBRNAIKG yR CNBES ! OO0SHa 22 Ly PARBNMINEA AW F2NIEI20CIHK AN
366.

**2bid 13721388.

***bid 14141424,

3 Rufus Pollock, The Value of the Public Domain 4 (UK Institute for Public Policy Research 2006)

WSS thdA ! 51 AR FyYR W NB Ronwhdziteryiel Sotevidhantichpdited EEffegtsd | OO S
2F ! o{d [/ 2LRNARIKG [SIAatl GA2yQ H&edaynthelgreqter caiadiy foréhd y wS a
RAZASYAYLGA2Y 2F 1y26ftSRIAST F2NJ Odzf (dzNF f rONBHeld A OA (&
enhanced facilities of computenediated telecommunication networks, has greatly raised the marginal social

losses that are attributable to the restrictions that those adjustments in the copyright law have placed upon
the domain of information sa&rch and exploitatiof).

OWSAOKYFY YR hl1SRAZCAS W2KSYy 43B1385NA AKG [ 6 YR { OA Sy
|

“'Frank Mulle] F Y3 SNI | YR all ONOR § YOKE deFd3oytsh 4K Ay 3 YR hLISy ! 0084
for Intellectual Property & Competition Law Research Paped3l3http://papers.ssrn.com/sol3/papers.cfm

?abstract id2198400- accessed 16 March 2018howingthat copyright may be both a blessing and a curse in
establishing an effective framework for scientific progress).
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[tjhe conventional rationale for copyright of written works, that copyright is needed
to foster their creation, is seemingly of limited applicability to the academic domain.
For in a world without copyrig of academic writing, academics would still benefit
from publishing in the major way that they do now, namely, from gaining scholarly
esteem?®

The incentivefor scientific authors to publish is reputational rather thagonomic only
bringingindirectlyto successful authors economic and social gains through scholarly esteem
and professional advancemefit’ Although caveats should be made in connection with
sometypes of research outputssuch as textbook&? in scientific research and academic
publishing,in contrast to othercreativeindustries, motivational factors like reputation or
social recognition are likely toe behindcreativeendeavoursrather than financial gaing**

As Hilty stressed, feprofit publishersinevitably tend to impose greaterestrictions on
scientific publicationsthan the scientific community would find acceptable, because the
goals of commercial publishers and the community are different, perleapaopposing.in
actual fact academic authors receive motivation through reputatibrbenefits that are
increasedby thewidest disseminatiomf their works, rather than from monetary profit from
the sale of publications or subscriptigras isthe casefor commercial publisher&*? In fact,

ever since the first scientifigournals were founded in the seventeentltentury, journals
have not paid authors for articles. In the academic publishing markgglties are in most
casesabsent ornegligible, and there is no empirical evidence that copyright increases the

BLOGSESY {KIF @St faF WOkRBIYR O 2 ITNGRID)R B Lepab Ahdlysisi RB.R K Q

¥ Seew2 0 SNII2 /Fazs W{OASYUGATAO Yy2stSRIAS ! yOKIAYSRY =+
1 00SaaQ o6HnmMoO ¢KS ¢NByid2 [F¢ FtYR ¢SOKy2fz23e wSas
<http://eprints.biblio.unitn.it/4155> accessed 13 June 20185 A OKYlYy YR h]1SRACAI W2 KSy
{ OASYy OS 43B14MREQTOY KIF @St W{K2dzZ R / 2L NR3IFB22T ! O R
/ KFNI2GGS 21 StRSY WCNRY 9y i SNIR2LARYNRASYKIG KD2 § Kabez@ 0 G Ao2 yLYt
W2 NRIFY X WCAYLlIYyOAL /| 2yFEtAOGa 2F LyGSNBad Ay LdzYly {
{OKSYSQ oO6Hnno0 cn 2-P4AK 3 [SS [ wS @ Mp X MH

440

Distinctions between motivational incentivgeecononic or reputationalg for different academic research
outputs have rarely been reviewed by the literature. Textbooks, for example, may be far more lucrative in
terms of royalties than other publications, such as articles or monographs. A case could beahaate
primary motivation for textbooks may be economic rather than reputational, although this may be debatable.
In any event, a more nuanced consideration of different types of academic publications and how OA should
apply to them seems to be a concemorth considering.

MES8S thdAF 9 {GSLKEYS WeKS 902y2YAada 2F {OASyOSQ 6w
MHOPT 51 &3dzLJi+ tFNIKEFE FyYyR thdzZ ! 5F@ARS Wez2ol NR | b
487. Cf Paula E Steph&igw Economics Shapes Sciefidarvard U Press 2012).

M 88 wSiz2z IAflés WCAOPS [Saazya ! o2dzi /2LRNAIKG Ay

Community to OveProtection and What Policg I { SN& { K2 dzf R J[C&pyriyif Soc'y WSKMA3C 0 p o
109-18.
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creatorearnings’®Inthh & NB A LIS OO0 = {tdeodakyfrgenat@drof jouknal i W
articles also explains why scholars would not be hurt if copyright law were dramatically
reformed to restore balance be®Sy O2 LIE NA IKG “R2ft RSNA | YR dz&d SN

Again, thedoubtful applicabilityof the traditional copyright incentive theory to academic
authors isconfirmed by the fact that the large majority of research is publicly furfd2d.
Therefore, the public or taxpay@rénoney serves to support the creation of the scientific
publications inthe first place. However, the public must pay a second time to access that
very same research it has already paid for through the fees that research institutions and
libraries pay to commercial scientific publish&t&In this regard, the Ma®lanckinstitute
has noted that

[slince both the production as well as the acquisition of scholarly conterfty ithe
most part publicly fianced, there is a legitimate public interest in a highly efficient
and costeffective publication process. T@ayers in Europ@eed to be guaranteed
that the relevant funds are not used to subsidise excessive pmuditgins of some
commercial publishers, whose business models are dasethe commodification of
scentific information or knowledgé?’

Finally, we will return laterin Section 3.1to an additional specidkature of the academic
publishing market, whichas beercharacterisedas a twesided market wherethe scientific
community provides both the supply and the demand for scientific rese&ahnow, letus
note that, in light of thisaspectof the academic publishing market stronger argument
than in other publishing marketmay be put forwardo sustain opennesdn fact academic
authors may be willing to surrender the small royalties they receive in exchémge
unrestricted easy and fast access to the global library of academic research, which is critical
for their capacity to producéllow-on innovation andresearch.

2.2.2 Ownership of Rights in Academic Publishing

Ownership of rights in academic researgland the associatedquestion of ownership of
rights to open acces® academic workg is a preliminary issue that is worth mentioning
briefly. As highlighted by the literature, the question of ownershigmely whether it

3 See Ruth TowseCreativity, Incentive and Reward: An Economic Analysis of Copyright and Culture in the
Information Agg(Cheltenham 2001)fenopir and Kingfowards Electronic Journgfs177).
Mt SESNI {dzo SNE W/ NBEHGAY3I |y Ly(SdondOidzat /2YY2ya GKNRc

88 WSAOKYLFY YR hlSRAZAS W2 KSya31y 12264R7 HikinskyThé 6 |+ Yy R
Access Principltn 3) 2 { I YdzStf 9d ¢NR&2¢6> W/ 2LBNAIKIE tNRGSOGAZ2Y ¥F:
LYOSyGA@S 2N) 52dz0f S Atz BMIRIBKIQ 6HAAPULO HH [ FNR2T 2

Mr 88 WSAOKYlFY YR h{SRACAZT W2 KUAY) ABIB/NRA IKG [ 6 | YR { ¢
MEAtde YR 20KSNEE WOANNR LISAFKG 2XYYWAGRSE 2y WSHNRBERB TS t 9 QB W2
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resides with theacademic authors or the research institution, still presents controversial
aspects, especially due to lackl@rmonisation In Europe, the initial ownership of rights is
determined by the law okachMember State, where the rimnal rules may point to the
authorsthemselvesor the research institutions employirtgem, under the traditionaMvork

for hireCoctrine*® Lucie Guibault, for examplaas revieved legal arrangements in France,

the Netherlands and the United Kingdom tetermine whether research carried out by
scientistsor scholars in a universiig to be qualified as an employee creatitfiin allthese

countries althoughthe law might designate, quite unambiguouslpart fromthe case of

France the university aghe initial copyright owner of works created in the course of
research activities within a university settifitjrelevant customs and practicés factassign

initial ownership to the individual academic autHf.In particular, in the United Kingdom,

athold K F GN}YRAGAZ2Y I f Wg2NJ] SécRoNIl(R) biNGe Copyityie O A & A 2
Design And Patent Act 198% building upon a dictum of Lord Eversh&d,Cornish

concludes that works of academics employed in an environment devoid of commercial
interests should give rise to copyrights initially belonging to the author, rather than the
academic institutio>* Documents and internal policies published by Cambridge University

and the University of Oxforéeemto confirm the continued application of thisule**
Concluding on the matter of initial ownershiguibault noted that in practice, in the
jurisdictiors that she has reviewed, the individual academic autheeemto enjoy a

consistent degree of freedom in the exercise of the copyright on their wékpeciallyn

view of the rather vague umérsity 2 t A OASa SEA&GAY3T 2y (KS &dz 2!

“®See[ dzOAS DdzA ol dzf G WhogyAay3d (GKS wiadakd G2 hLsSy ' 10
Angelopoulos (edsPpen Content Licensing from Theory to Pragéeasterdam U Press 2011).

4 bid 140148.

0 see Intellectual Property Code, art L 381 (France); Copyright Act, art 7 (Netherlands). SeeGisbault,

YhegyAy3ad GKS wiAIEGGa2 { ORISY (i \nEndO ddgespedlly fok £ diséussion of
GKS LIWLX AOFOoATAGE 2F WE2N] T2N Kiebl@d@reséatch imditGtesh OA Sy G A T A

®lseeDdzA 6 dzf 15 WheyAy3I GKS wAIKE (2ndmusg. | LI | 00Saa G2 ({

452 seeCopyright, Design And Patent Act889s 11(2) (stating thatwjhere a literary, dramatic, musical or

artistic workor, a film,is made by an employee in the course of his employment, his employer is the first
26ySNI 2F yed O2LERNAIKG Ay GKS g2N)] &adzoeSOod G2 Fyeé | 3N

453SeeStephenson Jordan v McDonald & Evana pp M8 c wt / MnI HH O0y20Ay3 (KL
that the lectures of a great scholar, in that case F W Maitland, would belong to anyone other than himself,
even though he was employed by a university)

B 8S 2AfEAFY w /[ 2NYAAKSE W22N] & alRS Ay 9YLi28YSydy
Keuchenius (edsljet werkgeversauteursrecht, Stichting Auteursrechtmanifestéiiesver 1992) 32.

U 8S LYAGSNEAGE 2F /I YONAREASE: Yy LR ALR BN IKKS M2Ay0S @
Reporter, No 5858, 15 October 2001) § 4.wdnwv.admin.cam.ac.uk/reporter/200D2/weekly/5858/20.htmp

accessed 13 June 2013yl OSNBEA G& 2F /I YONARRISIT W yAGSNBRAGEQA { G
'y R t NP LIS Kip&v@vw.admin.oamiac.uk/univ/so/2011/chapterl3ection2.htmb accesed 13 June

HAMOT ! YAGSNEAGE 2F hEF2NRI W{ {k7udeiv.8dminsxia¥.uk/stNBes)S NI & =/
790-121.shtml# Toc28143157accessed 13 June 2013.
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to publish [their] research results under open accesstendld y 234G ¢Aff o0S GKS

decisiort#

Robert Denicolahas discussed ownership afights, and OAP in theUnited Stated>’
Similarly to thearrangementsthat we have seen in place in some European countries,
Denicola believes that literal applicationof case law in the United Stat&8yieldsa strong
case for university ownership of capyht in academic research under th&ork for hireQ
NHzf S& 3> |by tradifodzIéhools! and universities have acquiesced in faculty
ownershifg#® In contrast tothe traditiond academic ownership of rights in the United
States Denicolamakes a controversial proposalHe suggestghat universities should
exercise their legal right to claim ownership of copyright in the research outputs produced
by their faculties, because only universities can yield sufficient leverage power against
academic pblishers to promote fundamental change in scholarly publishing.

2.2.3 Transfer of Rights in Academic Publishing

Regardless of the ownership of rights, the ownenssally required to transfer her rights to

a publisher to enjoy publication. In factahder of rightsis an additioral element thathasa

very peculiarcharacterisationin academic publishing. In order to enhance reputational
value, scientific authors surrender their copyright for free, rather than selling it, to scientific
publishers traditbnally positionedin the market, whose publications enjoy high impact
factors*® In light of these considerations of prestiges @uibault noted, room for
negotiation with respect to the terms of the contract is almost redqstent and academic
authors have to faceéhe widespread practicavhere terms are presented2 y | -t | 1 S
leaveA (I Q %°6 Mdilifioaalby,similarly to the rules relating to initial avership, those on

“®SeeDdzA 6 dzf 12 WhgyAy3d (KS wAIKG G2ndmeog. | LI ! 00Sa 2 {
Tw2oSNI / 5S8SyA02fl T W 2LRENAIKGAAYTR MABINBOOSaaT @ISO
(2006) 85 Neb L Rev 35%¢ee alsol f Aaal /SyiA@lyes Wt LISNI ¢A3ISNER wSiK
/ 2LRBNRAIKG FYyR {OK2fl NI & tdzof AadKAY 389408 (arguingithat despitea A OK @
customary pactice and common misunderstanding, universities in fact own the copyrights in facatyed

works under the worKor-hire doctrine))9 NA O t NASadz W/ 2LRNAIKG FYyR ¢KS | I NX
10 Nw. J. Tech. & Intell. Prop. 37398430 (argung also thatpermission mandates can create legally
enforceable, durable nonexclusive licenses

458 SeeCommunity for Creative Neviiolence v. Reid90 U.S. 73(01989).
58Sy A0t T W 2L NRBRE3L YR hLSy ! 00Saa

Csee/ a2 W{OASYUGATAO 48% BYif fAcR thé authofsthniefit fyoB R peéryfeview
mechanisms that these publishers manage and are reluctant to publish outside thestalished or high
impactoutlets{ SS wWSAOKYlIY |yR h{SRACAZI W2 KIJIYIABLERNAIKG [ 5 |

®lSeeDdzA 6} dzf 15 WhegyAy3d GKS wAIKG (2 (haddys0.Sed alkoddnSaa 2
journal publication agreements and open accésgshe legal field in the United Stateblichael N Widener,
W{IF FS3dzk NRAY3I a¢KS t NSOA2dzaé¢yY [/ 2dzyasSt 2y [ 28IW2dzNy | ¢
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| dz{i KedrtidEic@do not enjoyharmonisationat European level, leaving the authasthe

mercy of the Member State legislation, which only in some instances may haxtain

protective measuren place for the benefit of the authorsL y T OG> F OO0O2NRA Y 3
review of some European jurisdictions, only in Frantay the typical broad transfer of
NAIKG& NBIljdzSaiSR o0& I OFRSYAO LlzofAaKSNER T O
UK and the Netherlands would probably uph& G KS @I ft ARA®R 2F &dzOK o

Giventhese market and contractual conditions, academigblishers, which are either
commercial entities, learned societies or other Aorofit entities, are usually broadly
empowered todetermine the conditions of acéea (22X YR NBdzaS 2F3 ¢
research outputs.Once scientists and scholars sign away the copyright to publishers,
publishers may use exclusive copyright to levy subscription &ts)icences and payer-
viewchargess® ¢ KS STFTFSOG 2F Lzt AaKSNEQ O2 LJBENA IKI
two-fold. Onthe one hand scholars are prevented from distributing, copying and making
GNI YaF2NXYIGAGBS dzaSa 2F GKSANI NBaSINOK 2 dzi Lidz
hand G KS LJdzof A a KSNA Y I ®ackdoSthef acadedi€ ZdmimiiikyQitsels 2 NJ &
including libraries, researchers and students, at monopoly pfffe©bviously, the
traditional academic publishingrrangements regardingransfer of rightsmay potentially
squash any type of OAP by the authors. Although, in some circumstances, as we will discuss
later, academic publishers maguthorise the preprint to be made available green OA
GKNRdzZAK Yy AyadAaddziaAzylf NBLRaAUG2 Nauthofised G KS |
the OAP of an abstract and will demaiig removal of any other version of the article from
OA availability’®

2.2.4 Open Access andLicensing

There are two legal foundations f@AP public domain and copyrightolder consent®® If

the copyrightstill resides with theacademic author or institutiondepending on initial
ownership of rightsfew issues arisand OAP can be permitted according to the desire of
the original owner. However, in the traditional academic publishing scenario that we have
described above, rights have been fully transferred to the publsh&hose permission

Marshall J Computer & Info L 217 Sy 21 YAY Wo YSStS: W/ 2LRBNAIKI t NBODA:
' INBSYSyidaQ ovnman0v mMnH [Fg [AOND WP Hch

%2 |pid 151.
B 88 I NNONHZAGSNE WhLSy | 00Sarg§428y {20Alf | yR [/ dzf G dzNT f

% |bid 429.See alsd dzA 6 | dzf 1= WheyAy3d GKS wAa3IKdG (2 (h4e§yva8! LI | OO
(noting that, dthough the arrangements vary depending on the field of science, access restrictions may prevent
academic authors from distributing their own works, even to colleagues and students, or reusing content,

figures and tablefrom their own articles.
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must be obtained by the rgginal author for any OAP of the published research output,
including any alternative versions or even jments.

Among the keyicensingissuesthat soon emergd for OA publications was to define the
extent of permissible selirchiving. Early in the $tiory of OAPrecognisinghat the desire of
authors to seHarchiveseemed unlikely to hurt subscriptions, a right to doveas included
by the publishersvithin the copyright transfer policies that authors were asked to §fgim
recent years, almost afpublishers have clearly spelled out what is permissible or not in
terms of posting of selérchived copie§®® According toBjork W 8 Y I pifididrsi & 2 F
y2gl RlIeda Fff2¢ LlRadAy3ad 2F (KS | dzigiwaa | OO0S
embargo peiodCand W deigeneral tred seems to be to allow postimanly on home pages
and in institutional repositories, perhaps since these are perceived as less of a threat
compared to subject repositori€s®In this regard, ROME® which has beerdaunchedas
part of SHERPA Services based at the University of Nottinghardiasctory of journal
policies on author selrchivingg reports that 69 per cent of the nearly 1300 publishers
registered in the ROMEO databasacluding all the principal pubhers and the core ISI
journals,have formally allowed some form of author salchiving’’® Again,Mikael Laakso
has been running anngoingstudy of the copyright policies of the 100 largest publishers
with journals indexed in Scopus, representing a total vaurh 1.15 million yearly articles.
[FF1a2Qa NBaSIHNOK KL a-archizgadof fhe dcéeptéd veksiory ®aR A | (G S
allowed for 62 percent of the articles on home pages, 61 peent in institutional
repositories but only 21 percent in subject reposiries*”* If journals allowing uploading

188 t SGSNI {dzoSNE W/ NBFGAYI Iy LyOSMt SOGdz2rt /2YY2ya |

5" See John Willinsky, 'The Stratified Economics of Open £¢2689) 39(1) Economics Analysis and Poliey 59

cnd® {SS It&a2 D22RYlIyYyIZ W¢xKG 260 mbtifigSthai most publishers pad the | O0S & & ¢
author to post the submitted manuscript or preprint in repositories, although some journals, especially medical
journals, which have had a long standing rule againstpottdication disclosure, do not permit any form of

preprint publication; in cotrast, publishers tend not to allow the sefchiving of posprints, whereas more
FNBljdzSyite SELXAOAGEE LISNNYAG (-fédewediZnanistriptisallg Morrid KS | dzii |
WYpen publishin@(2003) 16(3)earned Publishing71,171-172 (dscussing preprints and post prints and noting

that while there is no real concern by the publishers that the availability of prepmiatg seriously undermine
journalg¥iability, posting the final published version may be another matter and thetiraof the publishers

has been more cautious regarding the ppsnts).

21Nl S WhLaggy7.! 00SaaqQ oy

“*|bid 7-8 (also mentioning Elsevier as an interesting case becausddng timethey haveallowed posting in

IR unconditionally and recently have changed polayly allowing posting if it is voluntary, whereas if a
mandate policy is in place at an instion, Elsevier requires a separate agreement with that institution).

4% See SHERPA/ROMEO, Publisher Copyright Policies&@ling fttp://www.sherpa.ac.uk/romeo/index.
php>accessed 27 May 2013
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only after an embargo period of up to 24 months are added, the total share for which green
472

selfarchiving is allowedsesto 81 percent:
Besides rights of seHfrchivingq or circulating gratis the research outpgtreuse rights

equally constitute the core of OAP, as far as the libre OAP is concerned and endorsed by the

major OAP declarations and definitions. As Suber highlighted, libreal®@dysneeds a

licence to spell out the terms in which the content is freed from some copyright restrictions,

as the default mode of work of authorship and scholarship isigiitsreserved since the

moment of their creatior.”® Clearly, in these licencethe degrees to which content is libre

OA may vary according to the copyright restrictions that are waived. Therefore, the types of

fAONBE h! YI& @INE | OO0O2NRAYy3Ifed C2N GKAA NB

nonequivalent open licences and nonedui Sy G (& LIS &' Thefeart dedeMIS h ! @

readymade open licences, and authors and publishers can always come up with their own

however, the CC open licences are the Hastwn, most widely used, and those generally

endorsed by the OAP community anttiatives. Looking at the range of libre GrAm the

point of viewof CC licences, the maximal degree of libre OA belongs to works dedicated to

the public domain through a E&ro licence and works licensed under aBXYC allowing any

use provided that dtibution is given. Lesser degreef libre OA are supported by B¥NC,

which requires attribution and prevents commercial use, andB®8ID, which requires

attribution and preventsderivative works. According to Suber, these licences represent the

WRANEFY i Tt | @2 NEThe2 GBY tlidenctlBas & trificdl role within the OAP

movement as it is recommended by relevant OAP initiatives, such as the recent ¥JASPA

and the DOAJ and SPARC Europe Seal of Approval Program for OA j6wnaleen made

2 bid.
"3 See Suber, Open Accesd.{i®) 67.

4" |bid 68.

“"bid 69.See also, discussing possible termination of OA licences under US federal lathry KA&rmstrong,

WEKNRAY1AY3 ¢KS /2YY2y&aY ¢SNXAYLIGA2Y h¥F [/ 2LBNAIKG [ AC
(2010) 47 Harv. J. on Legis. 3689 KNA & ! N0 NHza 6 SNE W/ & obadddBadnGny@pén | y R (K
1 00S&daa YR ¢NIRS tdzofAaKAY3IdY FTNRY [/ 2YyiNIRAOGAZY (2 [ 2
MH LydQf Wdhttp:/Aap¥rhssri.cbm/soB/pa@eis.cinebstract id=938119 accessed 1 July 2013

(arguing that universities and governments, scholars and publishers should the emergence of a competitive
market that is based on nonexclusive rights by the adoption of standard copyright licenses that reserve some

rights, namely Attribution and No Derivative Works, but otherwise will allow for the unlimited reproduction,
dissemination and reise of the research article, commercial uses included).

“° OASPA, Why €Y ? &ttp://o aspa.org/whyccby> accessed 1 July 2013. See also OASPA, Growth in Use of
the CEBY Licence (8 March 2013http://oaspa.org/growthrin-useof-the-ccby-license2> accessed 1 July
2013.

a77

See SPARC Europe, SPARC Europe Seal for Open Access httprhalsarceurope.org/ourwork/sparc
europeseatfor-openaccesgournals> accessed 1 July 2013; DOAdwHIo | get the SPARC Europe Seal for
Open Access Journalshtip://www.doaj.org/doaj?func=loadTempl&templ=faf accessed 1 July 201See
also, among leading OA journals using-BYC BioMed Qwdral, The Open Access Publisher, About us
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mandatory as in the case of the recent Research Councils of United Kingdom OA mandate
s\ ,478
policy.

Suber has noted that, although the BBB definition calls for both gratis and libre OA, so far
Wwyz2ad 2F GKS y2idl06fS h! &dBM%ds mastiDA pimalsa | NB
are not using open licences and operate under asighitsreserved regimé® The DOAJ
provides instructive data in this respect. Roughly 35 pent of the titles listed in the
directory use CC licences, with approximately 17geett using the DOAJ recommended-CC
BY***However, the numbers anésingat a fast pace. A couple of years ago, only 20cget
of the DOAJ titles were using CC licences, with fewer than 1depéusing CBY??In fact,
when publishing in some of the mosputable OA journals, including PLoS, Biomed Central,
and Hindawi, authors retain the copyriglin their articles, which are freely distributed
under a Creative Commons Attribution Licence-BY} and therefore can be unrestrictedly
re-used, distributedin any medium, provided that the original work is correctly citéd.

Although still a minority, CC licences are becoming increasingly popular for OA jauaindls
publications at large  FGSNJ 'y AYAGAFE LISNA2R Ay @6KAOK U
eELX AOAG FINBSYSyd sAGK (KS | dzi*® adag l&ged Ay F 2
publishers CC licences could be even more popular than across the entire markeE@ a

funded study,DallmeierTiessenand others found that 7 out of 14 large OA pubdish

which represented 72 pecent of 616 journals, were usinGClicences'®® In contrast,

<http://www.biomed central.com/about accessed 10 June 20f{iddicating that authors publishing with
BioMed Central retain the copyright to their work, licensinguitder the Creative Commons Attribution
License)

88 wSaSENDK /2dzyOAata 2F ! yAGSR YAY3IR2Y ow/ ! YOI Wt
March 2013) 2 kttp://w ww.rcuk.ac.uk/documents/documents/RCUKOpenAccessPolicy.pdffcessed 16
al NOK uwnmo oadlriAy3d (KD WogB8KSNBE (GKS w/!'Y h! o6f20]
paper, the paper must be made Open Access immediately at the time of opubieation, using the Creative

/| 2YY2ya ! GGNROGdziA2Yy o6// . ,0 tAO0SyOSQuo®
479 See Suber, Open AccesdL{®) 71.
0 |bid 72.

**l See DOAJ, Browse by Licenbéps//www.doaj.org/doaj?func=byLicense&uilLanguage=eaccessed 1 July

2013.

%2 See Suber, Open AccesdLt®) 72.
483

See, for example, Biomed Central (n287); Hindawi, Institutional Memberships
<http://www.hindawi.com/memberships accessed 10 June 2013;

®Bo/ KNAAGSNI . 21 NYNB YO KBSy . I \KSERE (2 / KIy3aS wSOSRAy Ik
<http://dx.doi.org/10.3390/publications1010005accessed 1 July 2013

“®SeeDallmeiet A S44Sy YR 20KSNEZ 688h LISy | 00833 tdzofAaKAYyIQ ¢
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DallmeierTiessenand others also reported, only 27 peent of journals, among small
publishers, were using CC licené&s.

On a final note, it is worth noting thadigitisation has changed the business models
governing the publishing markdbematerialisatiorhas forced publishers to switch from the
traditional sale of physical copies licensingagreements governinthe access and use of
researchoutputs, the control of whichis enforcedby technological protection measures.
Although these are broader issues than thaswiewed in this study, nonetheless they
cruciallyoverlap with thediscussion of OAM particular, echnological protection measures
have addedadditional restrictions to the use and reuse that users can make of research
outputs circulaingin digital form?®” especially éoooks?*® As Suber noted above, very often
gratisOA materialsnay still be subject to the restrictions that are enforced by digiights

management systems.
2.2.5 Economies of Prestige, Academic Careers, and OAP

As we have seerscientific authors suender their copyright for free to high impact factor
publishers tomaximisethe reputational value that can be extracted frotheir works of
scholarship.This, in turn, empowers publisheksith absolute control overconditions of
access to, and reuse afcientific literature In fact, it is worth noting, as some literature has
highlighted, that the position of the academic comnilty within this conundrum is far from
transparent. PauHorowitz has addressedhe impact of online media on the gatekeepers
who have traditionally certified scholars and their scholarship as elite. He observes that
academic legal scholars who have betsefi from online media and paid lip service to
egalitarian distribution of scholarship have also sought validation and enhanced status from
the traditional gatekeepers thegriticise This, he concludes, has perpetuated the tension
between elitism and egadérianism, in partbecause the legadcademy is overly concerned
with making and trading prestige as a cultural prodtict

% |bid.

“See/ I 423 W{OASYGATAO 428y PIpni SSIRKSY | lyy O KRR YRSIRER ARYA = W2 KSy
{ OASYy 0SS 439 H460AMBBMLIIYY KSA YT W9t SOGNRYAO { OK25908BB& t dzof A
584.

% Niva ElkifKoren, The Changing Nature of Books and the Uneas | &S F2NJ / 2L NAIKGQ 061
Washington L Rev 10h#p://ssrn.com/abstract=1909176 | OO0S&da SR Mo WdzyS HnanmoT wlk OF
G2 wSlk RéY bdoi& oroPEFishEd) LibRafies, afd$ CANEB G {FfS 52 QiMiNdael SQ 6 H
| Af GFoRR12Y] WS AGNROGA2YA [ S| OSLosuAndeles Nilhe22 Diedeintier 2012)6 wA 3 K
<http://www.latimes.com/business/I&fi-hiltzik-20121223,0,1032270.colurrraccessed 26 March 2013

WSS tlhdAd I 2NRoAGT = Wwwoglfdd S aSHQY /2yFEAO0GSR ¢K2c
(2007) 39(1) Connecticut L Rev CONNtemplationsh®®:#connecticutlawreview.org/files/2012/04/Horwitz
Final.pdf accessed 23 January 2013
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In this respect Ulrich has discussed the acceptance of @@ the perspectiveof

2 dzNRA SdzWa i K S 2 NE In &hi$ onked, tradjfidnal gldinG foOOA based dnd
acceleration of scientific communication, financial arguments, reduction of the digital divide,
enhanced participation, ankvellingof disparities, become less relevant. Rathi#ris crucial
for open access [ . . ] to understand how scientists perceive its potential influence on
existing processes of capital accumulation and how open access will affect their demand for
status¥* Therefore, the reputational value that OA publications will produce will be
determinantin definingh 1 a &dz00Saa® Ly (GKA&A NBaLISOGs | 00+
face difficultiesin replacingother forms of academic publishingshile OA journals continue
to be partially ignoredn efficiency ratings, evaluations and appointmefis.

Additional literature has focused on research@attitude towards open access in light of
the traditional economies of prestige of academic publishing. Generally, several authors
have found that the gexistence of closed and open access may create an inefficient Nash
Equilibrium as a consequence of the lackeffects that follow from the reputation
advantage of established negBA publicationé®® In similar fashionafter conducting a
surveyanalysingattitudes from 481 scientistdylann and others concludetthat researchers
GSYR G2 SEKAOAG I wgosaPl* HyR 4SSQ FidGAGdzRS (2

Mindful of the inefficiency of the present system, the literature has been investiggting
with more research critically necemy in this field¢ new economies of prestige through
Open AccesMichael Madison, for examplexplored how the current economy of prestige
of academic publishing thwarts efforts to supplant that economy via OAP and what can be
done to change that econoyrf®® To counter the perception that open access threatens the
status quo, Madison suggests recreating the economy of prestige by digitally tagging,
classifying and rating articles #uat Internet search engines can read them. Prestige would
be associated uth the tags, instead of, or in addition to, the journal's institutional prestige.

O N @RI 2®W23IA0HE LYLX AOIGAZYya 29). { OASYGATAO t dzof A &KA )
491 .-
Ibid.

2SeeBd KNRAAGSNI . 21 Nl QhLISy | -G\ Analysis df he BabiarSty Gharge, (004)dzo f A O
9(2) Information Research h#p://informationr.net/ir/9 -2/paperl70.htmp accessed 16 March 2013.

®5ee9 6 SNKEFNR CSSaa FyR al NO {OKSdzFSys Ww! OFRSYAO [/ 2LENR
OHNMHO WO [/ dzi, T dehhl/dapess. € yE@nisal3pap@rs.cfim?abstiagd=179386% accessed 16

March 2013;, SNY Adza FyR 20KSNEX WhLISy ! 00Saa az2RSta IyR (K¢
t dzof A A KAY 2271000 SHI@S tofyz W{ K2dzf R / 2L NAIKG nmI 3810 RSYA O
Matthias Hanauskef G STFSy . SN¥yAdza yR . SNYRG 5dAlftX Wvdz yidzy

(2007) 382 Physica A 650, 6684 <http://arxiv.org/abs/physics/0612234 accessed 13 June 2013.

““SeeFloianBMann B 2 G KSNBE S WhLSy | 00Saa tdofAakKAy3d Ay {OASy
'ASRQ O0HnnyO pwm [/ 2Y Wdeyirdséarchight@nétipubReationadcéssed 13 dune 2013.
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As an additional solution to enhance reputational value in the academic publishing
market, Jens Prufer an@®avid Zetlandhave proposed an auction market for journal
articles *°° Prifer andZetland2 & | dzO (i Wwaul liky ® Fefidce the current system for
submitting academic papers with an auction solution with virtual revenue sharing to fix, and
enhance, academic reputational incentiv8$ie authors describe the timeline tifis system
in the following terms:

[i]ln period zero, theauthor writes, markets and submits his paper to the AMJA
[Auction Market for Journal Articles] auction server. In period @uitors screen and
value papers. In period two, editorsid for papers. Winning bidsin Hcademic
dollar<or A% go to the authors, editors and referees of articles cited in auctioned
papers. In period three, referees review papers. Editors decide to accept or reject
papers in period fouf?’

tKS Wy2yLIODYGAloNE ORRSYRKS® Razfi K2 NBEQSE LI | Ay X
academic impact of an article¥ I OAf AGl GAy3 RSOA&A2¥PAherey (1 Sy dz
idea here is that the reputational revenues coming from the bid areimetrnalisedby new
authorsfor whom editors are biddindput by the academic publishing system from which the
new work has been cumulatively create@he auction model, therefore, establishes a
virtuous system of recognition of previous contributions in which reputational value is
objectively compensatedg through a virtual academic reputational currencyat the
moment any new academic work is submittels Alex Tabarrokas suggested turning
@ A NJi ctiefnic dpllarQinto real moneymay achieve the goahot only of redefining
submission practice but alssustainingjournal publishing and OA modéf§. Actually,
Wullishers will be willing and able to pay for papers because they expect to earn revenues
when in turn those papers are cite¥®The practical question here fow the systemmight
get off theground in order to become seffustaining as it is clear that at the very beginning
publishers will not earn any revenues, whereas tBbguldbe investing money in biddingn
any event, regardless af capacityfor materiallysupporting the publishing industry (which
in fact Prifer andZetlanddo not discuss in their paper), the auction market for journal

r 88 WSya tNNTFSNI YR 51 GAR %S ititld<y2B1D) 145!(3/4) Pubi©Ghaigey a I NJ
379, 379403 <http://link.springer.com/content/pdf/10.1007%2Fs111209-9571-3.pd> accessed 13 June

HamMod® {SS |faz2 ¢K2YlFLa a || @NAfSa1es We245MdRtersol a2 NB /
Eonomics(University Publications 19751¢69.

YTENNTFSNI FYR %SGf YRS WirtiflesD degizBR Yy al NJ SG F2NJ W2 dzNy £ |
**®1bid.

W8S 1 ESE ¢FOFNNRBTSE WIo oal Nyl SG F2NJ W2 dzNY | Hitp:/maddi A Of SaQ
nalrevolution.com/marginalrevolution/2004/11/a_market fgo.html> accessed 13 June 2013 (commenting

on an earlier draft of David Zetland discussing the same idea then published in 2010 with Prufer).

0 hid 379.
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articles stillremainsa valuable proposdbr movingreputational incentive at the core of the
academic publishing system.

2.2.6 Recalibrating or Abolishing Copyright for Academic Works?

In light of the incentive mechanics of academic authorshgt we have discussedarlier,

Lydia Loren Pallas argues thdifferently motivated work® including scholarly articles, do
not need robust copyright® This view has been largely shared by recent scholarship and
exported well beyond the context of academic publishiSgveral scholars haygoposed
copyright reform arguingmore broadlythat motivation should be taken into considera

in determining the scope of copyright protectian any field®®* Suber, in particular, has
discussed a reform of copyright law in the context of OAP that should tackle directly the
collision between copyright and science evoked by Reichman and Oadigr proposes
three phase for creating anintellectual commons through OA, including a revision of
copyright law that should (i) encompass enlargement and protection of the public domain by
rolling back copyright term extensions, (ii) assure that copyrigw preempts contract or

I eRAEF tFtfra [2NBYSTS WeKS t2L8Qa /2LBNAIKGHNtot ATy Ay 3
{KFLIS /2LRNAIKG t NRPGSOUA2YQ OHNnnyOd cdp [D [ wSHD ™M
in determining the scope of copyright protection and concluding that, for works created and distributed

without the primary motivation bing the marketable right provided by copyright law, robust copyright is not
necessary).

92 5everal scholars have argued that motivation should be taken into consideration in determining the scope of

copyright protection See, for example, in Europe, March B2t FA X W/ 2y adzYS FyR {KIFINBY e
GKS 5A3AG1rE 1 3SYRFQ Ay a 5 dzf Zhg BigitR Bublie Bémyih: Eoundgtiehs ford/ & 5 S
an Open Cultur¢Open Book Publishers 2012)-dn T al NO2 wA O2f T A SgitallitRakids MR I K Gt 3
GKS /2y G0SEG 2F GKS Aunmn { dLowaih&Neave Beégum,duly 2608)&! 12 L! [/ 2y T
<http://www.communia-project.eu/node/110f / KNA & i 2 LIK D S A &i8tNEFhrought GoRyrohti A y 3/
[AYAGFGAZ2YyaY wSTtSOGAaz2ya 2y GKS /2yO0SLIi 2F 9EOf dza A @)
OLINRPLIZAAY3I (KS RdzZlf NBIAYS Ay GKS O2yGSEG 2F ONBLGAOD
the DigitalNé 6 2 N] 9YPANRYYSY(iQ o6wnnp0 Hy | FadAay3a /2YY g 9y
of peerto-peer file sharing). For similar views in the United States, see, for example, Christopher May,

Y. 2dzy RSR hLISYyySaay ¢KS CEA@INER S al2ff RSO3 f i B O/ 2w d 20
480 (arguing that the system of IP will evolve into parallel hard and soft systems, which allow various levels of
exclusivity and openness depending on the sectors and use of particular technologies ththspeitise with

the Wnesizefits-alld LILINBE F OK 2F GKS ¢wLt{ ! IANBSYSYdoT [FNNE [ Saa
on Emerging Copyright Licensing Modalitied-acilitating Access to Culture in the Digital Age, Geneva,
Switzerland, 4 November 20} <http://www.freedomtodiffer.com/freedom_to_differ/2010/11/larrylessig
callsfor-wipo-to-lead-radicatoverhaulof-copyrightlaw.htmb>; Lawrence Lessig, Remix: Making Art and
Commerce Thrive in the Hybrid EconoBg, 254259 (Bloomsbury2008T [ @ RAF tFffl & [ 2NBy>
Copyright? Aligning Incentives with Reality by Using Creative Motivation to ShapeXkpyri t N2 4§ SO A2y Q
69 La. L. Rev. 1 (noting that motivation should be taken into consideration in determining the scope of
copyright protection and concluding that, for works created and distributed without the primary motivation

being the marketableight provided by copyright law, robust copyright is not necessary).
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licensing law, (iii) establish first sale doctrine for digital content, and (iv) restore fair dealing
and fairuse rights denied by technological protection measufés.

Some authors have gone even further and discussed the oppityt of abolishing
copyright for academicworks. Recently, in a widely discussed paper, Steven Shavell
G2YRSNAY W{K2dzZ R /2LBENAIKIG F2In sebiniR A O 2
abolishment of copyright, Shavell develops a model in which transitidnong a readefpay
to an authorpay system should increase readership and encourage research from
readershipmotivated academic authorsShavell suggests that if copyright were to be
abolished, this would render the supply of scientific journal contentquly competitive,
causing subscription prices to drop to marginal cost, which in the case of online access is
close to zerd> This, in turn, wouldnaximisethe diffusion of academic workswhich is in
itself a socially positive outcome and enhance the reputational value for authors by
expanding thesizeof the readershipL y { KI @St f Qa @A S6>X SyKlIyOSR
the reputation benefit of research, thus also inducing universities to cover thboasQQ
publication fees.In addition, Gienas seems to conclude that copyright may hinder the
circulation of scientific worke?

N

However, as Gienas noté¥, together with Alexander Peukert, under a traditional
copyright theory it may be difficult to justifgbolition of copyright for academic works. In
fact, int S dz]l SpldioR § if we distinguish between a copyright perspective and a
perspective that takes as its starting point the philosophy and sociology of science in
discussing scientific works and thehslarly communication system in generabnly the
scientific perspective is capable of explaining and adequately regulating the current change
taking place in the scholarly communication sysf&hAgain, literature has proved to be
cautious regarding thabolition of copyright as it may have a negative impact on the quality

Wt SGSNI {dzoSNE W/ NBFGAY3I Iy LydStdamise discAinBHtoRy & U
YhiLSy ! 00Saazx [¢6X Yy2etSRAST /2LBNARAIKGAZ 52YAYylLyYyO
(discussing whether a®@Aapproach to legal knowledge is realistically attainable without fundamental changes

to the copyight lawsc including theadoption of compulsory licensing regimes with respect to proprietary legal
resources, and significant government subsidies as guitlat would recalibrate the power balance between
content owners and citizens desiring accessterpretive legal resourcgs

W8S (KISt ys P{KDHURBYADLIE RNB#H 308358.02f AaKSRKQ oy
%% |bid 302

5eey NI 24T (12 F DA SiKst AndtheMDin@rsiBn/ofi Gopykight Pérspective, (2008) 3(12) 8(RLP
801-803.

507

K NI
S

Ibid 801803 (arguing that as far as copyright theory is concerned, scientific works can be protected but their
character is special)

@ g5eel f SEF YRSNI t S dzinB MdisEhenHEHekerreahS wid Wisenschaft: Auf die Perspektive
12YY0 Sa FyH wt¢KS wStldA2yakKAL o0SisSSy /2LRBNARIKG Yy
Working Papers Seriegtp://papers.ssrn.com/sol3/papers.cfm?abstract id=226880fccessed 1 July 2013.



http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2268906

Open Access PublishigdPart |1

of journals® Other literature has countered the proposal for abolishing copyright for

I OF RSYAO 62N & Ay (GKS &LISOATAO O2yGSEG 2F h
groundii K Ingedledsly suggesting that copyright reservation/reform is or ought to be made

a prerequisite for OA simply slows down progress toward reaching the universal Green OA
that is already fully within the global research community's gi@&h

In aPosition Paper on the knowledgeconomy focusing on scientifiesearchby the Max
Plancknstitute for Intellectual Property, Competition and Tax |.#ve authors comment on
all the constraints that excessive copyright exclusivity, contractual arrangements between
end-users and rightholders and technology protection measures may brintipeovider
dissemination of scientific researél. In looking at he scientific research market with the
goal of suggesting legislative reform to the European Commission, the Position Paper argues
that, as they stand, limitations are not sufficient to guarantee wider dissemination and
accessibility of scholarshipnd, in any event, limitations alone may not be capaldé
reachingthose goalsAs the PositioP LJS NJ aniitHe éiacddetic jdurnal sector, the free
flow of scientific knwledge may be impeded if the elusive right enjoyed by a few
academic publishers is exxised in an gcessive manner, whereas thethars, by whom the
content has been generated, usually care more about reputation and impact as important
factors for their personal caree@? According to theMax PlanckInstitute, copyright
exclusivity bringy/ S3A 0 A @S O2YLISGAGA GBS STFSOlicensigy GKS
practices urging academic authors to grant exclusive licences to one publisher narrow the
number of potential sources of scholarly works for the ersgr>*® Libraries ancend-users
mayF I O8 -4 2WBENCYSE (88 (dzZl GA2yQ F2NDAY3I GKSser SAGKS
desist from accessing the materiafg.the same time, contractual arrangements are likely to
benefit rightholders more than users? Therefore, legislative reform should intervene both
attheenduserl Y R A Y G SNIYSRA I Ndndudeff S Baatibngndstaeievahtli (1 K S

*¥gee Frank Millef F Y ISNJ F YR WAOKIFENR 2G0T W/ 2LRBNRAIKG FYR hLSy
Econ Research on Copyright Issues 45%&http://www.serci.org/2010/frank.pdf accessed 16 March 2013;
WAOKINR 21 G02 WLYGNRRdAZOGAZ2YY /2L NAIKG yR GKS t dzof A
Research on Copyright Issues 46;Mark J McCabe & / KNRA aG2LIKSNJ a {Y@8RSNE WhLSYy
W2dzNY It vdzZ t AG@8Q O0HNnnNpy GpoHO ¢KS ! YSNRAGESY 902y 2YA 0 w
ML GSOEY 1T ENYIFRE W 2y FertaAya hlLSy ! 00Saa openiAceds2 L& NRA 3
Archivangelism 29 July 2009) http://openaccess.eprints.org/index.php?/archives/6nflatingOpen
AccesaNith-CopyrightReformNot-Helpfulto-OpenAccess.htn# accessed 18 March 201%ee alsdHossein
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of Economic Research on Copyright Issues 30.
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to scientific researclshould be mandatory, immune teards contractual agreements and
technological protetion measure&®! i (KS AYUiSNYSRAIFINASAQ f SOSt
sources and fair competition among publishers and other intermediaries with respect to the
individual research outputs should be better securednsidering additional legal measures
based on copyright or competition law. In this respect, the Position Paper concludes that
exclusivity could be constrained alternatively (i) introducing binding rules of copyright
contract law, limiting the possibility for scientific authors to give awagluestve rights to
single publishers; (ii) introducing an element of price control in case of exploitation with the
establishment of some kind of expert body to settle disputes about pricing; (iii) allowing for
parallel dissemination of the same contenprovided a predetermined, collectively
administered compensation to safeguard the legitimate interest of rightholders; or (iv)
introducing an obligation to enter into negotiations between the parties involved to provide
further intermediaries with a licencefor parallel dissemination under adequate,
competition-oriented terms and conditionsvith an expert body determining the adequacy

of the conditions in case of disputes between the parti&s.

2.3 OPENACCESSDEVELOPINGCOUNTRIES ANCSCIENTIFICDIVIDE

The eonomist Josegh Stiglitz has suggested thdeveloping countes are poorer not only
becausethey have fewer resouss, but because there is a gapknowledge. That igvhy
access to knowledge is so importddt A study by the UK Commisn on Intellectub
Property Rights (CIPR) serves as one of the most ingrrgports on access to techiogy in
education. The CIPR states that several consultations within aj@negl countries have
shown semus problems of access to software, textbooks, and specialised technical material.
The Report explains:

The arrival of the digital era provides great opportunities for developing countries in
accessig information and knowledge. The development of digitibraries and
archives, Internebased distance learning pgoammes, and the ability of scientists
and researchers to access sophisticatedlioa computer databases dfechnical
information in real time are just some examples. But the arrival of theadigra also
poses somerew and serious threats for access and dissemination of knowledge. In
particular, there is a real risk that theotential of the Internet in the developing
world will be lost as rights ownsruse technology to prevent plib accesshrough
pay-to-view system&@®

515 bid 310, 317320.
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Developing on this point, Andres Guadamuz discussed how, together with literacy,
technological, and linguistic barriers, strong propertarian models over access to educational
materials may heighten, rather than reducing tlugital divide®'® The potential for a
Yearning revolutio@hat new digital technologies make possiifemay be easilpanished
by WhfogopolieRincreasingly pushing towards more international protection and more

stringent copyright enforcement?

Intellectual property¢ and the steadyexpansiorof international minimumiP standards in
the last few decadeg lies at the core of the digital and educational divithsofar as it
produces deadveight lossby increasinghe costs of pucthasing contenbeyond levels that
become unaffordable for users in ddeping countries In fact, some exceptions in
educatian related areasre provided by international agreements, suchfascle 9(2) of the
Berne Conventiorallowing signatory countries to pass exdems to copyingfor public
interest or educational purposesHowever, they seenscarcelyenough to overcome
intellectual property strictures and, furthermoreebalancethe access to knowledge divide
between the Global North and Global Soutlinroughout he decades, proposals have been
made to increase thescope given to developing countries foenacting exceptions to
international agreements in educatieelated works, sut as translations, and other
exceptions relating to works of scientific, search oreducational interest, but they have
been ratified only inextremely weak forms®? Giventhe unsatisfactory condition of the
political economy of international IP) recenttimes a trend towards advocating open IPR
models by emerging and developimguntriesis increasingly emerging in an attempt to
counter the traditional history of the international IPR treaty system, which in contrast has
tendedtowardsstrong requirements of minimum IP standarti3

A large portion of the OAP literaturkas placed a special emphasis on the need to
rebalance the discourse about knowledge between the Global North and South. Willinsky
construedhis Wccess principl@with specific attention to the value that it mayrovide in
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Information Technology Report 20@D02: Readiness for the Networked Wd@UP 2002) 32.
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Feudalism(n 60) 169186 (discussing the notion hfogopoliesand their effects on the cultural environment).
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Multilateral Agreemenbn Open Access to Basic Science and Technology (2004) 1(3)&CBaB(Eettingout

a general proposal for a multilateral agreement'®pen accesdn basic science and technology afidcusig

the economidoundations for such an accoahd the pringpal issues that would emerge in establishing it
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redressing thanequality of theNorth-Souh information order by arguing that the promise
2F h!t &eadSyYa Acanbeihski@d anddonirollédioeaflyhing éfféridg aw
global presencehrough sophisticated indexing schent®$ As Danner noted, discussing

2 At f Ay al e QBke atcésE mCply theals no¥danly for a freer flowf information
from developed to developing nations, but (and more importantly in the long term), for
creating the means for scholars everywher® contribute to the discourse of their
discipline®®

With specific emphasis on biomedical research literature, authors have argued that
excluding the poor from access and free reuse of literature may harm global public.Pf8alth
In particular, Gavin Yamey has suggested that biomedical literature should be considered a
global public good, according to international declarations, such as the Universal Declaration
of Human Rights (UDHR) and timernational Cognant on Economic, $tl, andCultural
Rights (ICESCRpat promote access to scientific and medical knowledge as a human
right>%’ Again, the Geneva Declaration of Principeadopted within the context of the
World Summit on the Information Society seems to supporthis idea even further by
noting in Article B3.28 thaflv]e strive to promote universal accessth equal opportunites
for all to scientific knovddge and the creationral dissemination of scientifiand technical
information.&?®

There areprogrammesfor providing low cost or free access to journals in selected
subjects to researchers in developing countri&s. Among these programmes
Research4forLife is a partnership of thWgorld Health OrganizationWHO, Food and
Agriculture OrganizationFAQ, United Ndions Environment ProgramUNER, Cornell and
Yale Universities, and the International Association of Scientific, Technical & Medical
Publishers which has beerdesigned to provide free or low cosinline access to peer
reviewed content to developing courgs>*° Thispartnershiphas launchedhree subject

*24\Willinsky,The Access Principie3) 104105.
P51y Yy SNE W LILX 8Ay 3 (K 3661358 8& alsov & V& YN LI S5 AWy NI Wh LISY

{ OK2f I NAKALIY S5NRLILAY3I GKS . I NNA SNA (cingidering theGBatleNgesS | y R !
of providing open access legal scholarship to developing countries)
088 L YSes WOEOfdzZRAY3A (KS t 22NIBFNRY ! O0Saary3d . A2YSE

2" |bid 2628. See also Willinskffhe Access Princip{e 3) 143154 (noting that theseleclarationsmake a
distinction between sharing in scientific advancement and enjoying the benefits of such progress, both to be
considered as a human right).

°2 Geneva Declaration on Principles (adopted 12 December 2003)-03&ENEVA/DOC/0004 art B3.28
<http://www.itu.int/wsis/docs/geneva/official/dop.htmb accessed 18 May 2013

°2 see WillinskyThe Access Principle3) 10:kmno @ { $S | f 42 hLILISYKSAYS wof SO0 NP
hLSy | O22@584585. 0 Y
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SeeResearch4Lifehtp://www.research4life.orgr accessed 1 June 2013.
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