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SUMMARY  

Within the context of the Centre for Copyright and New Business Models in the Creative 

Economy (CREATe) research scope, this literature review investigates the current trends, 

advantages, disadvantages, problems and solutions, opportunities and barriers in Open 

Access Publishing (OAP), and in particular Open Access (OA) academic publishing.1 This study 

is intended to scope and evaluate current theory and practice concerning models for OAP 

and engage with intellectual, legal and economic perspectives on OAP. It is also aimed at 

mapping the field of academic publishing in the UK and abroad, drawing specifically upon 

the experiences of CREATe industry partners as well as other initiatives such as SSRN, open 

source software, and Creative Commons. As a final critical goal, this scoping study will 

identify any meaningful gaps in the relevant literature with a view to developing further 

research questions. The results of this scoping exercise will then be presented to relevant 

industry and academic partners at a workshop intended to assist in further developing the 

critical research questions pertinent to OAP.  

OPEN ACCESS PUBLISHING AND DIGITAL ENLIGHTENMENT 

The philosopher of science Helen Longino argued that Ψthe social [dimension of knowledge] 

is not a corrupting but a validating element in knowledgeΩΦ2 John Willinsky builds upon this 

argument by noting that Ψthe global scale of knowledgeΩs circulation is critical to its very 

claim as knowledgeΩΦ3 ¢ƘŜǊŜŦƻǊŜΣ ŀƴȅ ŎƻƴǎǘǊŀƛƴǘǎ ǘƻ ƪƴƻǿƭŜŘƎŜΩǎ ŎƛǊŎǳƭŀǘƛƻƴ ǳƴŘŜǊƳƛƴŜ ƛǘǎ 

creation as well. This study tells the story of these constraints and how they have promoted 

a global reaction to enhance OA to knowledge generally and OAP to academic research and 

scholarship in particular. In a momentous speech at the European Organization for Nuclear 

Research (CERN) in Geneva, Professor Lawrence Lessig reminded the audience of scientists 

                                                           
1
 OAP is sometimes conflated with Open Publishing (OP), and sometimes understood as a notion that falls 

under the larger category of OP. However, the relationship between the two concepts is complex. OP is best 
conceived as an editorial process that is transparent to the readers. Similarly to open software, OP emphasises 
collaboration practices among a massive base of peers. Typical examples of OP include Wikipedia, YouTube and 
blogs. See, for example, Caio M. S. tŜǊŜƛǊŀ bŜǘƻΣ ΨhƴƭƛƴŜ /ƻƭƭŀōƻǊŀǘƛǾŜ aŜŘƛŀ ŀƴŘ tƻƭƛǘƛŎŀƭ 9ŎƻƴƻƳȅ ƻŦ 
Information - ! /ŀǎŜ {ǘǳŘȅΩ όнллоύ нм WΦ aŀǊǎƘŀƭƭ WΦ /ƻƳǇǳǘŜǊ ϧ LƴŦƻΦ [Φ рммΤ WƻƘƴ /ŀƘƛǊΣ Ψ¢ƘŜ ²ƛǘƘŜǊƛƴƎ !ǿŀȅ ƻŦ 
Property - ¢ƘŜ wƛǎŜ ƻŦ ǘƘŜ LƴǘŜǊƴŜǘ LƴŦƻǊƳŀǘƛƻƴ /ƻƳƳƻƴǎΩ όнллпύ нпόпύ hW[{ 619. In itself, OP does not require 
the absence of economic or permission barriers as OAP does. Conversely, OAP does not require specific 
transparency in the editorial process or collaborative practices of content creation. 

2
 Helen Longino, The Fate of Knowledge (Princeton U Press 2002) 122. 

3
 See John Willinsky, The Access Principle: The Case for Open Access to Research and Scholarship (MIT Press 

2006) 34 <http://mitpress.mit.edu/sites/default/files/titles/content/9780262512664_Download_the_full_text. 
pdf> accessed 27 January 2013. 

http://mitpress.mit.edu/sites/default/files/titles/content/9780262512664_Download_the_full_text.pdf
http://mitpress.mit.edu/sites/default/files/titles/content/9780262512664_Download_the_full_text.pdf
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and researchers that most scientific knowledge is locked away from the general public and 

can only be accessed by professors and students in a university setting. Lessig pungently 

made the point that Ψif you are a member of the knowledge elite, then there is free access, 

but for the rest of the world, not so much [ . . . ] publisher restrictions do not achieve the 

objective of enlightenment, but rather the reality of άelite-ƴƳŜƴǘΩΩΩ.4 In this respect, the path 

to digital enlightenment seems to necessarily pass through OA to scientific knowledge.  

STRUCTURE AND METHODOLOGY 

In looking at how this path to digital enlightenment is being traced in recent times, one of 

the challenges that this study had to face has been the massive amount of literature that has 

been produced on the subject in recent years, especially in the last decade, spanning the 

entire field of academic research, from the natural sciences to the humanities. In other 

words, a scopingstudy and literature review on the subject of OAP is challenging because the 

topic represents a quintessential example of an interdisciplinary subject that may potentially 

trigger the research interests of any academic researcher willing to investigate the role that 

OAP may have in his or her field of research. In fact, this is exactly the state of the literature 

that has emerged in the past two decades. Since the advent of the first OAP experiments in 

the early 1990s, natural scientists, social scientists, economists, librarians and legal scholars 

have contributed to the debate providing insights ς or promoting practical experiments 

themselves ς from their sector-specific angle. In light of this consideration, it is easyto 

understand that a comprehensive review of the OAP literature ς and the theoretically 

connected literature discussing the broader OA movement ς is a goal that is extremely hard 

to achieve.  

Mindful of these difficulties, we have nevertheless strived to provide a broad map of the 

OAP literature and the critical issues that this literature has underlined. We have attempted 

to highlight the core literature, projects and business models that span a very diversified 

array of scientific fields, hopefully avoiding ς or at least limiting as far as possible ς any 

prejudicial emphasis on literature originating from a specific field. Indeed, this study has 

been carried out by legal scholars based at the law department of the University of 

Nottingham, within the general framework of CREATeΩǎ scope and focus of research. The 

training and educational background of the authors of this work have undoubtedly 

influenced the overall structure and selection of relevant topics of this study. Conscious of 

this unavoidable bias, we hope, however, that the study may still be able to reflect the many 

different voices that have reviewed the topic of OAP.  

                                                           
4
 See Lawrence LessigΣ ΨThe Architecture of Access to Scientific Knowledge: Just How Badly we Have Messed 

This UpΩ (speech delivered at CERN Colloquium and Library Science Talk) (April 18, 2011), 
<http://cdsweb.cern.ch/record/1345337>. 

http://cdsweb.cern.ch/record/1345337
http://cdsweb.cern.ch/record/1345337
http://cdsweb.cern.ch/record/1345337
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This study has been structured in four sections. The first section has a broader scope, 

serving also as an introductory background to the discussion that follows in the remaining 

sections. It details the history and theory of OAP, together with a review of the main 

definitional issues surrounding the topic. At the same time, the first section  also aims to 

contextualise the OAP movement within the broader OA movement and the many projects, 

such as free and open source software, Creative Commons, Wikipedia or open patenting, 

that have emerged as part of innovative networked peer production ethics. Sections two and 

three tackle issues concerning the legal framework within which the OAP debate is located 

and the economics of OAP. In particular, the tension between the present copyright system 

and OAP is discussed in Section two, with special emphasis on the rationale and incentive for 

copyright protection in academic research. Again, Section two tries to frame the OAP debate 

within the international Access to Knowledge (A2K) debate and the educational divide 

between developed, developing and emerging countries, by reviewing the relevant literature 

that has discussed this conundrum. Section three looks at the economics of academic 

publishing and the emergence of OAP within these economics and market constraints, both 

from an historical standpoint and by reviewing the several business models that have 

emerged in the domain of online repositories and journal and book publishing. This third 

section has also focused on the predominantly economic literature that has discussed the 

value and metrics of OAP, especially in terms of research impact, citation advantage, quality 

of research, and peer review process of OAP. Finally, the last section of this study provides a 

brief overview of the emergence of OAP mandate policies, which seem to be increasingly 

implemented by universities, funder institutions and governmental bodies as an instrument 

to foster a globalised free distribution of knowledge and overcome the resistance that the 

traditional mechanics of academic publishing may pose to this goal. 

FINDINGS 

As a result of this broad overview of the OAP literature, we have highlighted a number of 

research gaps that should serve as guidance for future research on the topic. Although, as 

mentioned above, literature discussing OAP is plentiful, the subject is still in its early stages 

of development and additional research is needed in several directions. As a preliminary 

comment on the mass of literature in question, we note that, also as a consequence of the 

extremely diverse research interests on the subject of OAP ς which may be mostly unrelated 

to the specific research training or expertise of the author ς the literature may tend to be 

repetitive and focus on broad ethical issues. At times, especially in early scholarship, there is 

too much rhetoric in the OAP movementΩǎ arguments that seems to overlook the standard 

well-established copyright rationale. Arguments emphasising the need for OAP on the basis 

of the responsibility of scholars because of the impact of their research subjects on the daily 

lives of the public have been frequently put forward. These arguments are unsatisfactory, 

especially if they do not carefully take into consideration the justifications that copyright 
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theory has brought about for providing exclusive rights to authors. In this respect, these 

arguments may be easily dismantled by 300 years of copyright literature, which justifies 

protection through either natural rights or incentive theory. A point that should never be 

ignored is that copyright protection is a legal tool that empowers authors, not publishers. In 

fact, historically, copyright law has emerged as a reaction to the monopolisation of culture 

by publishers. Given all the unsatisfactory consequences of a process of overexpansion of 

exclusive rights over intellectual outputs which tend to be increasingly vested in 

intermediaries rather than authors, copyright protection still locates its basic rationale in an 

incentive for authors to create for the enjoyment of the public or in a natural right that 

provides authors with the fruits of their labour, therefore making them free from any 

external control. Therefore, it should always be emphasised that OAP can only be promoted 

through firm economic arguments sustaining an incentive for authors to make their works 

free and open to the public. 

Again, as another preliminary comment, it is worth noting that diverging views seem quite 

rare in the literature, at least as far as the basic tenets of the debate are concerned. Besides 

the increasing emergence of views questioning the so-called OA advantage,5 there is general 

agreement of the need for embracing OAP as an instrument of enhanced democratisation 

and an opportunity to rapidly speed up the process of knowledge creation. Although the 

democratic value of OA in academic publishing and circulation of knowledge seems at first 

sight quite undisputable, more nuanced views would still probably be welcome. So far, the 

academia seems to have embraced OAP as a panacea for all the evils of commercial 

academic publishing, but a serious consideration regarding the way in which OAP is going to 

change academic mechanics, especially in the domain of academic careers, promotion and 

reputation, still seems to be necessary and so far not fully achieved. Also, it seems that the 

literature hardly makes any distinction between publicly funded and privately funded 

universities and research or with regard to partially public and partially private universities. 

These distinctions are certainly worthy of more specific investigation. 

Besides these general annotations, we have laid out below a few specific research gaps 

that in our opinion would be worthy of additional investigation.  

Research Gap I: Historical Perspective  

I.1. Looking at OAP from an historical perspective is an exercise only partially completed by 

the literature and more investigation may be opportune. As we have tried to briefly show,6 

the idea of OA to scholarly knowledge has deep roots in human history. Although the recent 

history ƻŦ ΨƻǇŜƴ ǎŎƛŜƴŎŜΩ Ƙŀǎ ōŜŜƴ reviewed and put into correlation with the modern OA 

                                                           
5
 See infra Section 3.5. 

6
 See infra Section 1.1. 
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and OAP movement, no literature has investigated the long pre-enlightenment tradition that 

from Plato to the mediaŜǾŀƭ ǇǊƻǾŜǊōƛŀƭ ŘƛŎǘǳƳ Ψscientia donum dei est unde vendi non 

potestΩ Ƙŀǎ ǎŜŜƴ ƪƴƻǿƭŜŘƎŜ ŀǎ ŀ ƎƛŦǘ ǘƻ ǎƘŀǊŜ ƻǊΣ ƛƴ 9ǊŀǎƳǳǎ ƻŦ wƻǘǘŜǊŘŀƳΩǎ ǿƻǊŘǎΣ that 

Ψfriends hold [ . . . ] ƛƴ ŎƻƳƳƻƴΩ. In particular, how that tradition has transitioned into the 

ΨƻǇŜƴ ǎŎƛŜƴŎŜΩ ƳƻǾŜƳŜƴǘ ǘƘŀǘ ŜƳŜǊƎŜŘ ƛƴ ǘƘŜ ǎŜǾŜƴǘŜŜƴǘƘ ŎŜƴǘǳǊȅ may be worthy of 

investigation, as this historical transition has not as yet been elucidated. Broadly, this strand 

of research may constitute a useful analysis to strengthen foundational arguments in favour 

of OAP for scholarly research. 

I.2. Again, besides the neglected review of the pre-enlightenment tradition, further 

discussion of the historical and cultural linkage between ǘƘŜ Ψopen scienceΩ and modern OAP 

movement would also be welcome. Reference to the relationship between the two 

movements is provided by some literature but more specifically dedicated studies would 

constitute a useful resource. Finally, review of the historical triangulation between open 

science, learned society and OAP may be a meaningful field for additional research in order 

to understand the historical evolution, and the reasons, that have led learned societies to 

derail from the stricter open science ethos and forge an alliance with commercial publishers, 

which have propelled in part some of the hurdles that the academic community itself has 

ōŜŜƴ ŦŀŎƛƴƎ ǿƛǘƘ ǘƘŜ ΨǎŜǊƛŀƭ ŎǊƛǎƛǎΩΦ  

Research Gap II: Copyright Protection and Theory  

II.1. Literature has investigated at length the sustainability of the traditional copyright 

rationale in light of the specific economics of academic publishing. In general terms, it has 

found that economic incentive is negligible for academic authors. In this respect, however, it 

may be worth further reviewing differences between academic outputs. For example, 

textbooks are more lucrative than other research outputs, such as monographs or articles, 

and authors may not embark on those research projects solely on the basis of a reputational 

incentive. For some types of publications, the economic incentive may be important for 

academic authors. Therefore, the circumstances in which the economic incentive becomes 

relevant for academic authors should be more carefully reviewed by the literature. These 

circumstances may in fact turn out to be scarcely relevant for publicly funded research, 

which is the key concern triggering OA mandate policies; however, the literature should try 

to differentiate between research outputs in order to clearly define what should be covered 

by OA mandate policies and what should not.   

II.2. The OAP movement has placed special emphasis on Creative Commons (CC) licences as 

a tool to promote more unrestricted circulation of scholarly knowledge, and in particular on 

the CC-BY licence allowing any use provided that attribution is given. CC-BY has been 

endorsed by several OAP initiatives and recently also by governmental and research ŦǳƴŘŜǊǎΩ 

OA mandate policies. However, concerns have been raised about the adequacy of 
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mandating CC-BY licences. In this respect, additional literature may devote specific attention 

to reviewing the issues surrounding these concerns. 

Research Gap III: Economics and Business Models 

The next set of research gaps may be loosely related to the economics of OAP and the 

business models of the academic market players. These research gaps look at business 

models from the perspective of the university, the individual academic, and the publisher. 

III.1. Open University, Open Education and Open Educational Resources 

Together with OAP, the promotion of Open Education (OE) and Open Educational Resources 

(OERs) is also gaining momentum, especially in connection with the pressing need to provide 

a solution to the scientific and educational divide between the global North and global 

South. Also, the global emergence of Massive Open Online Classes (MOOCs) has further 

increased the level of attention given to OE and OERs. In light of the consideration that the 

next challenge for OAP may be its integration within the university environment, additional 

research would be welcome discussing how to correlate the OAP movement to the OERs 

movement. There does not seem to be any specific literature dealing with this interaction. In 

particular, special emphasis should be given to advanced discussion of the integration of 

OAP business models into OERs projects. 

Studies ƭƻƻƪƛƴƎ ŀǘ ǘƘŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ h!t ƳƻŘŜƭǎ ƛƴ ǎǳǇǇƻǊǘ ƻŦ ahh/ǎΩ ǇǊƻƧŜŎǘǎ ŀƴŘ 

platforms, bearing in mind the specificities of these projects, would constitute a natural 

advancement of the research in the field. Generally speaking, there seems to be little serious 

literature investigating the reality of MOOCs and none looking at the connections between 

MOOCs and OAP. 

Furthermore, the study of the interaction between OAP and OERs is especially relevant in 

the domain of OAP for books, most of the course materials being in the form of books. It is 

worth noting that course books are often learned compilations of previous knowledge, 

whose shell of copyright protectability may be thinner than in the case of other works, which 

may render any rationale for strong copyright protection even weaker and even add 

additional strength to the promotion of OAP in this field. The sought literature may 

readdress the investigation of sustainable OAP business models for books towards the 

provision of courseware materials in an OE environment, with special emphasis on how 

these business models should be integrated within the university setting. 

III.2 . Academic Scholars, Reputation, Prestige and Careers 

One of the biggest conundrums surrounding the OAP debate, which often seems not to be 

highlighted sufficiently by most literature, is the logical connection between scholarly 
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ŀǳǘƘƻǊǎΩ ƛƴŎŜƴǘƛǾŜ ǘƻ ŎǊŜŀǘƛƻƴΣ ŀŎŀŘŜƳƛŎ ǊŜǇǳǘŀǘƛƻƴ ŀƴŘ ǇǊŜǎǘƛƎŜΣ ǎŎƛŜƴǘƛŦƛŎ ƧƻǳǊƴŀƭǎΩ ƛƳǇŀŎt 

factor, and the academic road to tenure and promotion. The analysis of the interaction 

between these variables seems a very relevant line of research that may prove critical for 

strengthening or weakening any arguments discussing the sustainability and broader 

adoption of OAP models. In particular, besides a general overview of these notions within 

the context of OAP, studies may be welcome in defining roadmaps and solutions to adjust 

the emergence of OAP to academic procedures, policies and standards in the field of 

academic career. Again, in close association with the sought investigation mentioned above, 

research should also look at the effects of OAP on new entrants in the academic markets, in 

light of part of the economic literature that seems to suggest that OAP may have more 

beneficial effects for well-established and super-star academic authors than for others. 

III. 3. Academic Publishing Market  

Although deeply investigated by the literature, there is still the potential for lines of research 

in connection with the economics of the academic publishing market and its interaction with 

emerging OAP business models.  

III.3.1. Competition  

One research question that may profit from more investigation is that of the interface 

between competition law and the monopolistic nature of copyright in the academic 

publishing market. Specific studies should look at the sustainability from a competition law 

standpoint of the escalating prices in the academic publishing sector, with special emphasis 

on reviewing the reasons and rationale for allowing mergers and acquisitions in this already 

very concentrated market. Also, in connection with the review of anti-competitive practices, 

one point that may be worthy of more investigation ς and, according to Willinsky,7 is missing 

from the current economics of OA ς is a more exact accounting for pricing differences by 

commercial publishers and other academic publishers. Hence, literature should also review 

how OAP business models may or may not change the present market dysfunctions, 

projecting whether the competition equilibrium will be enhanced or worsened by OAP and 

again investigating whether certain business models would be better than others to address 

this monopoly power problem.  

III.3.2. Cost of Closed Access 

Some authors have noted that in all the economic discussion the cost of not moving to OA is 

ignored. Most of the quantitative exercise has focused on the billions that the academic 

publishing industries contribute to the global economy, or the citation advantage that OAP 

may offer, or the economic advantage of adopting OAP in terms of savings of public money. 

                                                           
7
 See infra Section 3.2.1. 
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However, no specific economic quantification has addressed the Ψloss of efficient 

communication between scholars, and in particular the stifling of innovative interdisciplinary 

research and cross-discipline synergy of researchΩΦ8 Although it is an extremely difficult value 

to quantify, and similar quantifications have been attempted quite unsuccessfully by 

economists trying to define the value of the public domain, research in this direction may 

substantially strengthen the arguments of OAP advocates. 

III.3.3. Article Processing Charges  

III.3.3.1. The Article Processing Charges (APCs) business model has emerged as the 

seemingly most sustainable business model in academic OAP. For the large part, the 

literatureΩǎ focus has addressed the discussion of this OAP business model. However, 

although widely implemented and irrefutably the dominant business model for OAP, APCs 

have also collected a large share of critiques. In this respect, on the one hand it may be 

useful to undertake a comprehensive review of the value and disvalue of the APC business 

model, including variations such as the so-called hybrid OA, with special emphasis on the 

long-term sustainability of APC business models. This review should also be accompanied by 

an investigation of the foreseeable scenarios in which the global implementation of APCs as 

a primary tool to sustain academic publishing may lead academic research. On the other 

hand, research and literature should map and discuss in more detail OAP business models 

that may be an alternative to the APC model, highlighting the possible advantages, 

sustainability challenges, and foreseeable effects of their implementation on the future of 

academic research and publishing. 

III.3.3.2. An additional research gap is closely related to the implementation of the APC 

business model as well as competition issues. Research should investigate the opportunity 

for introducing specific regulatory mechanisms for APCs, especially looking at the negative 

and positive externalities of having fixed APC prices in this field. One possible useful research 

exercise would be to make a comparative study between a model for fixed APCs and the 

French model for fixed prices in books, expanding the investigation to similar mechanisms in 

other jurisdictions, if any is in place, or other markets. This research strand appears to be 

critical in order to avoid a recursive recurrence of rising costs ŦǊƻƳ ǘƘŜ ΨǎŜǊƛŀƭ ŎǊƛǎƛǎΩ ǘƻ ǘƘŜ 

Ψ!t/ǎ ŎǊƛǎƛǎΩΣ ǎƻ ǘƘŀǘ ǿŜ Ƴŀȅ ŎƘŀƴƎŜ ŜǾŜǊȅǘƘƛƴƎ ǘƻ in fact change nothing.  

III.3.4.  OA Book Publishing  

OA book publishing is set to be the next challenge and frontier of OAP. Although projects are 

emerging in abundance to investigate viable business models to promote OA book 

publishing, literature still seems to be scarce on the subject. Comprehensive works focusing 
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exclusively on OA monographs and books are expected. Investigation should first of all look 

into the applicability to books and monographs of the arguments that have led to 

questioning the economics of scholarly publishing of journals. Again, research should be 

undertaken to review business models for academic books, compare them and identify the 

most sustainable, also in light of a possible inclusion of books and monographs into 

mandatory open access regulatory frameworks.  

Research Gap IV: OA Mandate Policies  

Another set of research gaps emerges in connection with the widespread implementation of 

OA mandate policies.  

Literature has noted that the advantages of OA mandate policies will be better 

understood only when a comprehensive picture of their history and current practice is 

provided in systematic studies; hence those systematic studies would be a welcome addition 

to the literature.  

IV.1. Compliance and Enforcing Mechanisms 

Although literature has looked into the compliance rates of OA mandate policies, almost no 

attention has been devoted to enforcing mechanisms. Literature should carefully examine 

procedures which assure compliance with OA mandates and produce a set of proposals for 

defining which enforcing mechanisms ς if at all and to which extent ς should be put in place 

to force incompliant academic researchers to meet the OA mandates. This discussion should 

be inserted into the broader re-engineering of academic procedures and norms to evaluate 

academic performances and manage academic careers. This global integrated reform also 

seems needed according to commentators noting that the success of an OA mandate policy 

ƛƴ ǘŜǊƳǎ ƻŦ ŎƻƳǇƭƛŀƴŎŜ ŀƴŘ Ŧǳƭƭ ǇŀǊǘƛŎƛǇŀǘƛƻƴ Ƴŀȅ ōŜ ƻōǘŀƛƴŜŘ Ψƻƴƭȅ ƛŦ ǘƘŜ ŜƴǘƛǊŜ ǎŎƘƻƭŀǊƭȅ 

ŎƻƳƳǳƴƛŎŀǘƛƻƴǎ ǎȅǎǘŜƳ ƛǎ ŀŘƧǳǎǘŜŘΩΦ9 

IV.2. Academic Freedom 

The implementation of OAP mandate policies also poses critical concerns in connection with 

academic freedom. Some journals with high reputational value may not offer an OA option 

or have prohibitive APCs or other costs, which may impinge on academic freedom. 

Academics should have total freedom to publish where they wish; otherwise academic 

freedom may be limited. The very sensitive question of academic freedom has received 

limited attention by the literature. Therefore, additional research may specifically 

concentrate on the curtailing effects that the OAP mandate regime may have on academic 

freedom and the mechanisms that should be put in place in order to minimise these effects. 
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This is, in fact, one fundamental question that the OAP debate should answer. It is 

disputable to pave the way to enhanced access to knowledge by limiting the freedom of 

academic authors to make independent decisions regarding the medium and place through 

which they want to make their voice heard.  

IV.3. Rationale for OA Book Publishing and Mandate Policies 

The inclusion of monographs in OA mandate policies may give rise to criticism and 

opposition. If one of the basic supporting arguments for OAP of publicly funded research ς 

and therefore for justifying the fairness of forcing an academic author into an OA policy 

mandate against several hundred years of copyright incentive theory ς is the coverage of the 

ǇǳōƭƛŎŀǘƛƻƴΩǎ ǎǳōƧŜŎǘ ƳŀǘǘŜǊ ōȅ ǘƘŜ ǊŜǎŜŀǊŎh grant, OAP for books may present a challenging 

case. Is a book the same as a journal article in terms of perfect overlapping between 

research grant and the subject matter included in the publication? It is probable that 

research may come up with fruitful results investigating along these lines, also in light of the 

consideration that OA mandate policies for monographs and books may pose a far more 

serious threat to general copyright theory than OA mandate policies for journal articles and 

other research outputs. Undeniably, the book has critically characterised the history of 

copyright and authorship rights more than any other creative artifacts. Dispossessing an 

unwilling author, although academic, from the highest fruits of their ΨƎŜƴƛǳǎΩ ς such as those 

embedded in a book, which tends to become a comprehensive representation of the whole 

authorial persona, which can hardly be confined to the results of work carried out in 

fulfilment of a research grant ςmay potentially turn upside down 300 years of Lockean 

theory of copyright. Any such policy decision must be supported by a very careful 

investigation and should have strong theoretical justifications.  



 

PART 1 ɀ HISTORY AND THEORY 

ABSTRACT 

The first part of this literature review starts in Section 1.1 with an initial review of the 

historical underpinnings of the notion of knowledge, with special emphasis on academic 

knowledge and its traditional open access status of absent copyright regulations. The 

construction of knowledge as a gift has throughout the centuries faced a relentless process 

of propertisation. Section 1.2 gives an account of this trend towards commodification and 

propertisation of knowledge, before looking at the re-emergence of open access and gift 

economy in the modern interconnected digital society. In looking at the return of open 

access, Section 1.3 discusses in general terms the theoretical background to open access 

publishing, including the commons movement, digital commons, free software and open 

source, creative commons, wikis and Wikipedia, science commons and open patenting, and 

finally the notion of open science, which is an umbrella concept within which all the 

emerging open access movements must be framed. Section 1.4 tackles more specifically the 

emergence of the open access publishing movement, looking at its history, definitions and 

sub-themes, such as OAP in science, humanities, law, primary sources, etc. Finally, Section 

1.5 frames the overall discussion within the analysis of the notion of academic cultural 

commons, open university and open learning, and the construction of open knowledge 

environments. 

1.1 SCIENTIAE DONUM DEI EST UNDE VENDI NON POTEST 

The modern debate about the future of academic publications tends to present OA as an 

unprecedented change of paradigm, a leap of faith. In contrast, the idea of OA ς and the 

return of OA ς has a credible source in the history of knowledge.10 In ancient Greece, and 

most pre-modern civilisations, knowledge and information seem not to have been regarded 

as an ownable commodity.11 In this respect, the example of the SophistǎΩ teaching activities 

may be instructive. They were the first group to teach in exchange for a reward and the fact 
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 See Karl-bƛƪƻƭŀǳǎ tŜƛŦŜǊΣ Ψ¢ƘŜ wŜǘǳǊƴ ƻŦ ǘƘŜ /ƻƳƳƻƴǎ ς CopȅǊƛƎƘǘ IƛǎǘƻǊȅ ŀǎ ŀ IŜƭǇŦǳƭ {ƻǳǊŎŜΚΩ όнллуύ офόсύ 

IIC 679   (discussing open access publishing as an historical recurrence). 

11
 See Christopher May and Susan K Sell, Intellectual Property Rights: a Critical History (Lynne Rienners 

Publishers 2006) 46. {ŜŜ ŀƭǎƻ /ŀǊƭŀ IŜǎǎŜΣ Ψ¢ƘŜ wƛǎŜ ƻŦ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅΣ тлл .Φ/Φ--A.D. 2000: An Idea in the 
.ŀƭŀƴŎŜΩ όнллнύ момΦн 5ŀŜŘŀƭǳǎ нсΣ нс όƴƻǘƛƴƎ ǘƘŀǘ Ψ[a]ancient Greeks did not think of knowledge as something 
that could be owned or soldΩ and adding that Ψ[a] tour of the [ . . . ] great civilizations of the pre-modern world ς 
Chinese, Islamic, Jewish, and Christian ς reveals a striking absence of any notions of human ownership of ideas 
and their expressionsΩ). 

http://books.google.com/books?id=k6SKQgAACAAJ&dq=inauthor:%22Susan+K.+Sell%22&ei=IbvHS-OVC4vOzQSim6mTCA&cd=3
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that they took fees for their teachings was largely objected to by many.12 In any event, even 

in the case of the Sophists, ownership was unlikely to be attached to the subject of their 

teachings.13 A large number of manuals reporting their teachings were written by their 

audience and then copied by others. No objection to this practice is reported by the 

Sophists. Conversely, they may have regarded these manuals as a form of publicity that 

expanded their reputation, and perhaps increased the reward that they may have earned 

through their freelance teaching activities.14
  

Again, a well-known story related ǘƻ tƭŀǘƻΩǎ ǘŜŀŎƘƛƴƎǎ ǎŜŜƳǎ ǘƻ ǎǘǊŜǎǎ ǘƘŜ ŀƴŎƛŜƴǘ ƴƻǘƛƻƴ 

ǘƘŀǘ ƪƴƻǿƭŜŘƎŜ ǿŀǎ ƴƻǘ ǘƻ ōŜ ǘǊŜŀǘŜŘ ŀǎ ŀƴ ƻǿƴŀōƭŜ ŎƻƳƳƻŘƛǘȅΦ ¢ƘŜ ǎǳōƧŜŎǘǎ ƻŦ tƭŀǘƻΩǎ 

writings were undoubtedly taught first to a small circle of students. PlatoΩs hearers appear to 

have first brought the material before the public by circulating the written reports of his 

lectures. Hermodoros of Syracuse, student of Plato, is reported to have made a trade of the 

ǎŀƭŜ ƻŦ tƭŀǘƻΩǎ ƭŜŎǘǳǊŜǎ ŀŦǘŜǊ ǇǊŜǇŀǊƛƴƎ ǿǊƛǘǘŜƴ ǊŜǇƻǊǘǎ ƻŦ Ƙƛǎ ƛƴǎǘǊǳŎǘƻǊΩs talks.15 As seems 

probable, the teachings of Plato were a gift to his hearers. In contrast, Hermodoros carried 

tƭŀǘƻΩǎ ƴƻǘŜōƻƻƪǎ off to Sicily and secured certain profits from their sales.16 IŜǊƳƻŘƻǊƻǎΩ 

conduct was highly condemned in the Ancient world. The moral contemptibility of 

HermodoroǎΩ ŀŎǘƛǾƛǘȅ ƭay ƛƴ ŘƛǎǘǊƛōǳǘƛƴƎ tƭŀǘƻΩǎ ǿƻǊƪǎ ŦƻǊ ŀ ƳŀǘŜǊƛŀƭ ƎŀƛƴΦ17 His misconduct 

earned such widespread contempt as to become proverbial ς ΨIŜǊƳƻŘƻǊos tǊŀŘŜǎ ƛƴ ǘǊŀŎǘǎΩ 

ς as reported also by Cicero in a famous letter to Atticus. 18
 

In the sixth century A.D., an attempt to protect open access to knowledge from private 

enclosure has been reported to have precipitated a civil war.19 During a visit to his ancient 
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 {ŜŜ 5ŀǾƛŘ [ .ƭŀƴƪΣ Ψ{ƻŎǊŀǘƛŎǎ ±ŜǊǎǳǎ {ƻǇƘƛǎǘ ƻƴ tŀȅƳŜƴǘ ŦƻǊ ¢ŜŀŎƘƛƴƎΩ όмфусύ п /ƭŀǎǎƛŎŀƭ !ƴǘƛǉǳƛǘȅ м 
(discussing the Sophistic model as opposed to the Socratic one); George B Kerferd, The Sophistic Movement 

(CUP 1981) 25. 
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 See Salathiel Masterson, Ψ/ƻǇȅǊƛƎƘǘΥ IƛǎǘƻǊȅ ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘΩ όмфплύ ну /ŀƭΦ [Φ wŜǾ. 620, 623 [hereinafter 

Masterson, Copyright: History and Development] (noting that Protagoras was the first who received pay for his 
lessons, however Ψhis remunerative works is [ . . . ] an example of property produced from an intellectual 
product, but not yet of property resulting from the production of a work of literatureΩ). 
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 See May and Sell, Intellectual Property Rights (n 11) 45. 
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 See John Dillon, The Heirs of Plato: A Study of the Old Academy (347-274 BC) (OUP 2003) 197-198. 

16
 See Philodemos, VI History of the Academy 6-10, as cited in III-VI Proceedings of the Danish Institutes at 

Athens (The Institute 2000) 30. See also William Mure, A Critical History of the Language and Literature of 
Ancient Greece (Longman et al. 1853) 39. 

17
 See YŀǘƘŀǊƛƴŀ ŘŜ ƭŀ 5ǳǊŀƴǘŀȅŜΣ Ψ¢ƘŜ hǊƛƎƛƴǎ ƻŦ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ [ƛǘŜǊŀǊȅ !ǳǘƘƻǊǎƘƛǇ ƛƴ !ƴŎƛŜƴǘ wƻƳŜΩ όнллтύ 
нр . ¦ LƴǘΩƭ [ W отΣ сл-62. 

18
 Marcus Tullius Cicero, Letters to Atticus (David R Shackleton Bailey, ed, Cambridge U. Press 2004) XIII 21a. 

19
 See, reporting the anecdote, Charles F Montalembert, Saint Columba: Apostle of Caledonia (William 

Blackwood and Sons 1868) 17-25; Edward A Cock, Life and Work of St. Columba (Simpkin, Marshall 1888) 56-
57; Harold C Streibich, The Moral Right of Ownership to Intellectual Property Part I - From the Beginning to the 



 19 History and Theory 

ƳŀǎǘŜǊ !ōōƻǘ CƛƴƴƛŀƴΣ ǘƘŜ LǊƛǎƘ {ŀƛƴǘ /ƻƭǳƳōŀ ŘŜŎƛŘŜŘ ǘƻ ƳŀƪŜ ŀ ŎƻǇȅ ƻŦ ǘƘŜ !ōōƻǘΩǎ 

Psalter. Apparently, Finnian discovered Saint Columba clandestinely at work and demanded 

the return of the copy he made. Finnian contended that a copy made without permission 

belonged to the owner of the original. Saint Columba refused to surrender the copy and the 

question was referred to the King of Tara, one Diarmid or Dermot. The king decided in 

favour ƻŦ Cƛƴƴƛŀƴ ōȅ ƴƻǘƛƴƎ ǘƘŀǘ Ψto every book belongs its son-book (or copy), as to every 

cow belongs ƘŜǊ ŎŀƭŦΩΦ20 Angered by the decision, Columba started a rebellion which ended 

with the defeat of the king. For once, copyright expansionism did not pay off. The copied 

manuscript, now on display in the Museum of the Royal Irish Academy, was later known as 

the Catach, or Fighter, or Book of Battle. Together with its silver case, the book was carried 

ƛƴ ōŀǘǘƭŜ ōȅ ǘƘŜ hΩ5ƻƴƴŜƭƭ Ŏƭŀƴ ǘƻ ŜƴǎǳǊŜ ǾƛŎǘƻǊȅ ŀǎ ƭŀǘŜ ŀǎ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ŦƛŦǘŜŜƴǘƘ ŎŜƴǘǳǊȅΦ21 

Saint Columba fought strenuously for the right to transcribe other manuscripts throughout 

his life, as also indicated by another incident. This time, Saint Columba placed a curse on the 

work of Longarad, a reclusive doctor of law and philosophy, who refused to let Columba 

examine, and presumably copy, his works.22 As a result of his life and activities, Saint 

Columba is remembered by history as a great collector of manuscripts and one of the 

initiators of the monastic amanuensis tradition.23 Perhaps his quest for openness and access 

ǘƻ ƻǘƘŜǊǎΩ ǿƻǊƪǎ ŀƴŘ ƳŀƴǳǎŎǊƛǇǘǎ ǇƭŀȅŜŘ ǎƻƳŜ ǊƻƭŜ ƛƴ ǘƘŜ ƭŀǘŜǊ ŎŀǇŀŎƛǘȅ ƻŦ Ƴƻƴƪǎ ǘƻ ŦǊŜŜƭȅ 

copy works and preserve the riches of ancient knowledge for humankind. Boosted by figures 

like Saint Columba, the Catholic Church was a catalyst for culture, erudition and learning 

during the so-called Dark Age, with monasteries serving as hubs of knowledge resources.24  

Saint /ƻƭǳƳōŀΩǎ ǎǘǊŜƴǳƻǳǎ defence of open access to knowledge and culture definitely 

intertwined with the mediaeval belief that learnƛƴƎ ǿŀǎ ǘƻ ŎƻƳŜ ŀǎ ŀ ƎƛŦǘΦ ΨKnowledge is a 

gift of God ŀƴŘ Ŏŀƴƴƻǘ ōŜ ǎƻƭŘΩΣ a mediaeval proverb rang.25 The proverb was actually an 

interpolation into canon law doctrine of a passage from the Book of Matthew in which Jesus 

exhorted the disciples to treat the knowledge they received from him as a gift to be shared. 

In that passageΣ WŜǎǳǎ ƛǎ ǊŜŎƻǊŘŜŘ ŀǎ ǎŀȅƛƴƎΥ Ψ[f]reely ȅŜ ƘŀǾŜ ǊŜŎŜƛǾŜŘΣ ŦǊŜŜƭȅ ƎƛǾŜΩΦ26  Again, 

in the words of Marie de France, the gift of knowledge was to be left open to seed and burst 

                                                                                                                                                                                     
Age of Printing, (1976) 6 Mem. St. U. L. Rev. 1, 10-11; Masterson, Ψ/ƻǇȅǊƛƎƘǘΥ IƛǎǘƻǊȅ ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘΩ όƴ 13) 
622-623. 
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 Cock, Life of St. Columba (n 19) 56.  
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 Ibid. 
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 See ibid  63; Cock, Life of St. Columba (n 19) 65. 

24
 See May and Sell, Intellectual Property Rights (n 11) 49; Arnold Hauser, The Social History of Art (Routledge 

1999) (1951) 152. 

25
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Donum 5Ŝƛ ŜǎǘΣ ¦ƴŘŜ ±ŜƴŘƛ ƴƻƴ tƻǘŜǎǘέΩ όмфррύ ·L TRADITION 195, 195-234. 
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into flower. In the prologue of her tales, Marie de France described the productive web of 

reciprocations of knowledge exchange by stating:  

[t]o Whom God has given the gift of science / And the eloquence of good speech / 

Must not be silent or conceal it / But willingly show it / When a great good is heard by 

many / Then it begins to seed / And when it is praised by many / Then it bursts into 

flower.27 

The mediaeval canon law doctrine reinforced the Greek ideal that, as we have seen 

earlier, was represented in the long-ƭŀǎǘƛƴƎ ǇǊƻǾŜǊōƛŀƭ ŘƛŎǘǳƳ ΨHermodoros trades in tractsΩΦ 

In mediaeval times, the Greek ideal was applied for a long time to storytellers, the sale of 

notarial and scribal productions, or to professors, who were to take no fees for their 

teachings.28 In the case of teaching, the patterns of gifts in knowledge-based transactions 

were still vital as late as the sixteenth century.29 At this time, students in Paris and 

Montpellier used to present banquets, fruits, sweets and wine to their professors after 

examinations and disputations.30 The old humanist ideal scientia donum dei est, unde vendi 

non potest was partially reflected also in the reproduction of manuscripts, at least within 

university settings. After universities took over the role of the monasteries beginning in the 

twelfth century, they maintained a strict open access policy towards intellectual resources. 

The university regulations excluded property rights over any written words by providing that 

manuscript dealers could not refuse to lend a copy to a member of the university even 

though the loan was requested for producing copies.31 Again, the so-called pecia system was 

an example of a fully operational primitive peer-to-peer network, in which the copying of 

manuscripts was perceived as a meritorious and godly act.32 The pecia system was originally 
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developed in European universities as a regulated procedure for reproducing books and 

keeping their prices as low as possible. The peciae were sections into which the books were 

broken, then loaned, usually for a small fee, to be copied by students. The distribution of the 

peciae among a large number of students working simultaneously enabled copying in a 

shorter amount of time than a copier working alone. Even after the emergence of 

commercial scriptoria,33 university authorities continued to recognise that knowledge was a 

gift of god that should not be sold too dearly by implementing a careful regulation of the 

rates for the rental and sale of manuscripts.34 

Erasmus of Rotterdam evoked the pre-modern tradition of openness and sharing of 

knowledge by starting his collection of Adages in 1508 programmatically with the proverb 

ΨfrƛŜƴŘǎ ƘƻƭŘ ŀƭƭ ǘƘƛƴƎǎ ƛƴ ŎƻƳƳƻƴΩ ς amicorum communia omnia in the original Latin 

version.35 The ancient tradition echoes ǇƻǿŜǊŦǳƭƭȅ ƛƴ 9ǊŀǎƳǳǎΩ ǇǊƻƎǊŀƳƳŀǘƛŎ ǇǊƻǾŜǊōΣ ƛŦ ǿŜ 

ǊŜŎŀƭƭ ǘƘŜ ƭƛƴŜǎ ƻŦ aŀŎǊƻōƛǳǎΩ Saturnalia: Ψŀƭƭ ǇƻŜǘǎ ŀƴŘ ƻǘƘŜǊ ǿǊƛǘŜǊǎ ŀǊŜ ŀƭƭƻǿŜŘ ǘƻ ŀŎǘ 

among themselves in this way, as partners holding in common [haec societas et rerum 

communioϐΩΦ36
 The Adages of Erasmus is a particularly successful product of the emerging 

printing industry of the early sixteenth century that looked ahead to the development of 

copyright and back to the ancient tradition that ideas and knowledge should be universally 

shared in the spirit of friendship.37 A long-lasting tradition of gift exchange emerges in the 

mediaeval and early Renaissance mechanics of book distribution and circulation. 

Traditionally, mediaeval manuscripts included an illumination of the author on bended knee 

presenting the book to a patron.38 The illuminations attested to a tradition of public gift in 

the exchange of books. As reported by Natalie Zemon Davis, gift exchange was the dominant 

                                                                                                                                                                                     
Hilde De Ridder-Symoens (ed), A HISTORY OF THE UNIVERSITY IN EUROPE: VOLUME 1, UNIVERSITIES IN THE MIDDLE AGES 
128-129 (Cambridge U. Press 2003). 
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 See Davis, Ψ.ŜȅƻƴŘ ǘƘŜ aŀǊƪŜǘΩ (n 28) 72. 
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 Desiderius Erasmus, The Adages of Erasmus (William Barker (ed), U Toronto Press 2001) 28-30.   
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 See Eden Katly, Friends Hold All Things in Common: Tradition, Intellectual Property and the Adages of 

Erasmus (Yale University Press 2001) (noting that the Adages Ψnot only credit antiquity with Renaissance 
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ƘǳƳŀƴƛǎƳΩǎ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘǊŀŘƛǘƛƻƴ ōǳǘ ŀƭǎƻ ƘŜƭǇǎ ǘƻ ǎŜǘ ƛƴ Ƴƻǘƛƻƴ ǘƘŜ ƛƴŜǾƛǘŀōƭŜ Ŏƻƭƭƛǎƛƻƴ ōŜǘǿŜŜƴ ŀ ǎƘŀǊŜŘ 
notion of common tradition and the privately held interest in the written word that later centuries will call 
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 See, e.g., Karl Julius Holzknecht, Literary Patronage In The Middle Ages 165 (Frank Cass & Co. 1966) (1923). 

See also Clark Hulse, The Rule of Art: Literature and Painting in the Renaissance 44 (U. Chicago Press 1990). 
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method for the initial diffusion of late-mediaeval writings.39 The author used to send the 

work to a powerful, reputable and wealthy person, who sent back a gift, enhanced the lustre 

of the work through his reputation, and defended the work against criticism, if necessary.40 

In this context, written scholarly correspondence among individual scholars and exchange of 

manuscripts in the form of a gift characterised the scholarly discourse before and, for a long 

time, after the advent of print.  Inspired by the Erasmian and ancient ethos of commonality 

and friendship, the goal of the first university presses ς which appeared shortly after the 

invention of print, such as Oxford University Press already printing in 1478 ς was to advance 

scholarship through making the research available to fellow scholars, rather than selling 

books. 41 

The advent of the first academic journals in the seventeenth century institutionalised and 

generalised the pre-print ς and early print ς system of scholarly correspondence among 

individual scholars and exchange of manuscripts.42 The crystallisation of that system led to 

ǘƘŜ ŜƳŜǊƎŜƴŎŜ ƻŦ ǘƘŜ ƴƻǘƛƻƴ ƻŦ ΨƻǇŜƴ ǎŎƛŜƴŎŜΩΦ As Paul David has argued in a seminal work 

dedicated to the IƛǎǘƻǊƛŎŀƭ hǊƛƎƛƴǎ ƻŦ ΨhǇŜƴ {ŎƛŜƴŎŜΩ, the need to build a publicly recognised 

reputation within the patronage economy fostered more open forms of science.43 With the 

creation of the Philosophical Transactions of the Royal Society of London by Henry 

Oldenburg in 1665 ς the first modern peer-reviewed academic journal ς the old scholarly 

tradition of open knowledge was channelled into a procedure for establishing knowledge 

claims that could be evaluated and recognised by peers and then utilised by the public.44 The 

very same year, the Académie Française in Paris started publishing the Journal des sçavans, 

which was even more influenced by the previous forms of manuscript epistolary exchanges 

that were so typical of the Republic of Letters.45 Both publications were characterised by the 

fact that scholarly associations of the state were supporting the system, construing scholarly 

publication as a public good rather than a commodity.46 As Paul David has noted, modern 
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public patronage of research and scholarship still remains the Ψ9ǳǊƻǇŜŀƴ ŦŜǳŘŀƭƛǎƳΩǎ ƎǊŜŀǘ 

gift to the economic vigor of capitalism in the modern age.Ω47 

1.2 THE ROAD TO PROPERTISATION  

The idea that culture, knowledge and creativity are gifts that cannot be sold on the open 

market has strong roots in ancient and mediaeval times. Eventually, the market took over 

almost entirely by the beginning of the nineteenth century.48 Since the 1960s, law and 

economics scholars have launched a crusade to expose the evil of the commons, the evil of 

not propertising.49 Since Harold Demsetz, economists have viewed property rights as a 

desirable tool to internalise ǘƘŜ Ŧǳƭƭ ǎƻŎƛŀƭ ǾŀƭǳŜ ƻŦ ǇŜƻǇƭŜΩǎ ŀŎǘƛƻƴǎ ŀƴŘ ǘƘŜǊŜŦƻǊŜ maximise 

the incentive to engage in those actions.50 An influential article written by Garret Hardin in 

1968 termed the evil of not propertising the tragedy of the commons.51 The subject of 

HardinΩs essay was the carrying capacity of the commons and its limits. Hardin identified the 

tragedy of the commons in the environmental dysfunctions of overuse and underinvestment 

found in the absence of a private property regime. Hardin made it clear that any commons 

open to all, ungoverned by custom or law, will eventually collapse.  IŀǊŘƛƴΩǎ ŀƴŀƭȅǎƛǎ ǎƘŀǇŜŘ 

the debate to come.52 The fear of the tragedy of the commons propelled the idea that more 

property rights necessarily led to the production of more information together with the 

enhancement of their diversity. In this perspective, the prevailing assumption is that 

anything of value within the public domain should be commodified. This Ψcultural 
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stewardship modelΩ, as Julie Cohen has termed it,53 regarded ownership as the prerequisite 

of productive management, assumed that any commons is inefficient, and promoted the 

idea that opposing the expansion of intellectual property is a mistake in economic terms.54 

!ǎ tŀǳƭ DƻƭŘǎǘŜƛƴ Ǉǳǘǎ ƛǘΣ Ψthe best prescription for connecting authors to their audiences is 

to extend rights into every corner where consumers derive value from literary and artistic 

works. If history is any measure, the results should be to promote political as well as cultural 

diversity, ensuring a plenitude of voices, aƭƭ ǿƛǘƘ ǘƘŜ ŎƘŀƴŎŜ ǘƻ ōŜ ƘŜŀǊŘΩΦ55 The recent 

tremendous expansion of intellectual property rights has been justified by this statement 

and the like. 

1.3 THE RETURN OF OPEN ACCESS  

In recent years, however, a revisionist movement has also started to ponder whether our 

copyright policies struck the right balance between protection, incentive to creation, access 

to knowledge, circulation and cumulative production of knowledge. Modern technological 

advancement ς ŀƴŘ ǘƘŜ ƳƛǎǇŜǊŎŜǇǘƛƻƴ ƻŦ ǘƘŜ ΨInternŜǘ ǘƘǊŜŀǘΩ56 ς has in fact increasingly 

disoriented the coordinates by which the solution of the copyright paradox should be 

calculated and exacerbated the tension lying within it. Scholars and the civil society have 

warned ǘƘŀǘ Ψwe are in the midst of an enclosure movement in our information 

ŜƴǾƛǊƻƴƳŜƴǘΩΦ57 Professor Boyle has talked about a second enclosure movement that it is 

now enclƻǎƛƴƎ ǘƘŜ ΨŎƻƳƳƻƴǎ ƻŦ ǘƘŜ ƳƛƴŘΩΦ58 As for the natural commons, fields, grazing 
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lands, forests and streams, which were enclosed in the sixteenth century in Europe by 

landowners and the state, relentlessly expanding intellectual property rights are enclosing 

the intellectual commons.59 In a very similar fashion, Peter Drahos and John Braithwaite 

have spoken ƻŦ ΨƛƴŦƻǊƳŀǘƛƻƴ ŦŜǳŘŀƭƛǎƳΩΦ60 As in the case of mediaeval feudalism, a 

redistribution of property rights involves this time a transfer of knowledge from the 

intellectual commons to media conglomerates and integrated life science corporations, 

rather than individual scientists and authors.61 Authors have argued that this process of 

ΨŎƻƳƳƻŘƛŦƛŎŀǘƛƻƴ ƻŦ ƛƴŦƻǊƳŀǘƛƻƴΩ is promoted by a mix of technology and legislation.62 

According to Bernt Hugenholtz and Lucie Guibault, as a consequence of the transformation 

of the meaning of market power operated by the information economy, Ψ[i]tems of 

information, which in the άoldέ economy had little or no economic value, such as factual 

data, personal data, genetic information and pure ideas, have acquired independent 

economic value in the current information age, and consequently become the object of 

property rights making the iƴŦƻǊƳŀǘƛƻƴ ŀ ǘǊŀŘŀōƭŜ ŎƻƳƳƻŘƛǘȅΩΦ63 The commodification of 

information is propelled by the ability of new technologies to capture resources previously 

unowned and unprotected, as in a new digital land grab.64 Professor Elinor Ostrom and her 

colleague Charlotte Hesse have reinforced this point by arguing that Ψ[i]nformation that used 

ǘƻ ōŜ άŦǊŜŜέ ƛǎ ƴƻǿ ƛƴŎǊŜŀǎƛƴƎƭȅ ōŜƛƴƎ ǇǊƛǾŀǘƛȊŜŘΣ ƳƻƴƛǘƻǊŜŘΣ ŜƴŎǊȅǇǘŜŘΣ and restricted. The 

enclosure is caused by the conflicts and contradictions between intellectual property laws 

and the expanded capacities of new technologiesΩ.65 This may have serious effects on the 

academic cultural commons, as ς Ostrom and Hesse still argue ς this process of enclosure 
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Ψleads to speculation that the records of scholarly communication, the foundations of an 

informed, demƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅΣ Ƴŀȅ ōŜ ŀǘ ǊƛǎƪΩΦ66 Again, extreme propertisation and 

commodification of information ς which has been reinforced in the information society ς 

seems to be a counterintuitive option for the networked information society in light of the 

opportunities that digitisation and Internet distribution offer. As Professor Paul David has 

argued, 

Today, the greater capacity for the dissemination of knowledge, for cultural creativity 

and for scientific research carried out by means of the enhanced facilities of computer-

mediated telecommunication networks, has greatly raised the marginal social losses 

that are attributable to the restrictions that those adjustments in the copyright law 

have placed upon the domain of information search and exploitation.67 

In fact, the road to propertisation, especially in view of the value of open access in the 

digital environment, seems not to be the sole option, as fundamental literature has 

highlighted in recent years. Nobel laureate Elinor Ostrom powerfully advocated the cause of 

the commons against the mantra of propertisationΦ hǎǘǊƻƳΩǎ ǿƻǊƪs showed the inaccuracies 

ƻŦ IŀǊŘƛƴΩǎ tragedy of the commons.68 Empirical studies, which Ostrom has spearheaded, 

have shown that common resources can be effectively managed by groups of people under 

suitable conditions, such as appropriate rules, good conflict-resolution mechanism, and well-

defined group boundaries.69 Under suitable conditions and proper governance the tragedy 

ƻŦ ǘƘŜ ŎƻƳƳƻƴǎ ōŜŎƻƳŜǎ ΨǘƘŜ ŎƻƳŜŘȅ ƻŦ ǘƘŜ ŎƻƳƳƻƴǎΩΦ70 This is especially true for cultural 

commons, with special emphasis on academic cultural commons.71 Culture in fact represents 
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a quintessential example of comedic commons because it gets enriched through reference 

the more people consume it.72 This is because the carrying capacity of cultural commons is 

endless and cultural commons are non-rivalrous. As the argument goes, rather than being a 

solution to manage efficiently scarce resources, propertisation and enclosure in the cultural 

domain may be a wasteful option by cutting down social and economic positive 

externalities.73 Reviewing the peculiar nature of cultural commons, the academic literature 

has turned the paradigm of underuse of common resources upside down by developing the 

idea of the tragedy of the anti-commons, which lies in the underuse of scarce scientific 

resources because of excessive intellectual property rights and all related transaction costs.74 

Recently, after a long unchallenged dominance of the market and a steady trend towards 

propertisation of knowledge-based outputs, gift exchange models seem to regain increasing 

relevancy in the networked information economy. Communities of social trust, such as 

Linux, Wikipedia, YouTube, fan-fiction communities, and major political websites, have 

spread virally on the Internet, powerfully boosted by open and gift exchange models. 

Technology has made possible large-scale cooperative behaviour and gift exchange that was 

previously limited to rarified groups.75 Initially, the large-scale cooperative behaviour 

emerged and evolved in software communities76 and the academia.77 However, these 

cooperative and participative behaviours have spread far beyond these initial rarified 
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communities. From open source we have been moving to open culture.78 Open networks 

and networked peer collaboration have transformed markets by enabling amateurs to 

innovate.79 David Bollier has described this process as a Ψviral spiralΩ by which Internet users 

come together to build digital tools and share content on self-created online commons.80 In 

cyberspace human intelligence has become collective through mass collaboration, which ς 

as several authors have increasingly noted ς may stifle social and economic enrichment to a 

far greater extent than in the past.81 Benkler defines the high generative capacity of online 

commons as the Ψwealth of networks.Ω82 In the Wealth of Networks, Yochai Benkler writes: 

Ψ[r]adical decentralization of intelligence in our communications network and the centrality 

of information, knowledge, culture, and ideas to advanced economic activity are leading to a 

new stage of the information economy τ the networked information economy.Ω83  The 

wealth of networks lies in social and networked peer production that is highly generative 

because it is modular, granular, and cheap to integrate the results.84 To borrow Jerome 

wŜƛŎƘƳŀƴΩǎ ŎŀǘŜƎƻǊƛŜǎΣ new forms of innovation enable the transformation of small grains of 
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information and innovation into distributed and collective forms of intelligence.85 As Benkler 

puts it, the 

networked environment makes possible a new modality of organizing production: 

radically decentralized, collaborative, and nonproprietary; based on sharing resources 

and outputs among widely distributed, loosely connected individuals who cooperate 

with each other without relying on either market signals or managerial commands. 

¢Ƙƛǎ ƛǎ ǿƘŀǘ L Ŏŀƭƭ ΨŎƻƳƳƻƴǎ-ōŀǎŜŘ ǇŜŜǊ ǇǊƻŘǳŎǘƛƻƴΦΩ86 

In the emerging ecosystem of Ψcommons-based peer production,Ω open access models play 

a pivotal role that supposedly should run the networked information economy and enrich 

the wealth of networks. In this respect, theoretical developments have been accompanied 

by efforts to turn commons theory into practice. As technology has facilitated a vast array of 

cooperative creative projects, community production has been increasingly considered as a 

solution to the free-rider problems of cultural production by converging initiatives such as 

open source software, Creative Commons, Wiki environments or SSRN.87 Actually, Creative 

Commons, the open-source software movement, and the free software movement have 

created a commons through private agreement and technological implementation.88 Again, 

private firms in the biotechnological and software field have decided to forgo property rights 

to reduce transaction costs and circumvent any Ψanti-commonsΩ failure.89 A call for open 

access in academic publishing follows in the footsteps of those many other initiatives and 
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the theoretical developments that brought them about. 90 Before turning to the discussion of 

the open access movement in academic publishing, we will first briefly review some of the 

other relevant practical implementations of commons theory. 

1.3.1 Free/Libre and Open Source Software  

The return of the gift and the emergence of nonproprietary, decentralised, open access 

models of intellectual production have been a marked feature of the software community 

since the early history of the digital networked society. In The Cathedral and the Bazaar, Eric 

Hamilton analysed the Ψhacker culture as a άgift cultureέ in which participants compete for 

prestige by giving time, energy and creativity away.Ω91 Yochai Benkler has extended the same 

conclusions to the open source movement.92 !ƎŀƛƴΣ ƛƴ .ŜƴƪƭŜǊΩǎ ǾƛŜǿΣ open source software 

is the Ψquintessential instance of commons based peer productionΩ.93 In this respect, the 

open source movement has also been construed as an eco-system that may act towards 

Ψdemocratizing innovation.Ω94 

After an initial communitarian approach to softwareΩǎ source code, which was shared 

among developers and computer users, by the 1970s the business model started to change. 

Increasingly, the software market became proprietary and users were prevented through 

technical measures from reverse engineering software program. In 1980, copyright 

protection was extended to computer programs in the United States.95 Similar extensions, 

then, occurred in other jurisdictions.96 It was due to the discontent for these market 

practices that Richard Stallman started the Db¦Ωǎ bƻǘ ¦ƴƛȄ όDb¦ύ project in 1983, soon to 
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be followed by the development of the GNU operating system and the creation of the Free 

Software Foundation (FSF).97 GNU is a non-proprietary UNIX-like software granting its users 

four freedom rights: use, share, study and modify.98 Through a metaphor that was set to 

become extremely popular, tƘŜ C{C ŎƭŀǊƛŦƛŜŘ ǘƘŀǘ ΨŦǊŜŜ ǎƻŦǘǿŀǊŜΩ ƛǎ ŀ ƳŀǘǘŜǊ ƻŦ ƭƛōŜǊǘȅΣ ƴƻǘ 

price, by noting that free ǎƻŦǘǿŀǊŜ ƛǎ ΨŦǊŜŜ ŀǎ ƛƴ ŦǊŜŜ ǎǇŜŜŎƘΣ ƴƻǘ ŀǎ ƛƴ ŦǊŜŜ ōŜŜǊΩΦ99 A major 

milestone for FSF took place when Linux Torvalds released the Linux kernel as a freely 

modifiable source code in 1991, which was relicensed under the GNU General Public Licence 

(GPL) in 1992.100 Shortly thereafter, the Berkeley Software Distribution (BSD) ς which 

originated through UNIX development at the University of California, Berkeley ς was also 

released as a free software.101  

Also in an attempt to mediate the extremism of the FSF approach with commercial 

concerns, the Open Source Initiative was launched in 1998.102 In justifying its different 

attitude ς that was also inspired by the decision of Netscape Communications Corporation to 

release their Netscape Communicator Internet suite as a free software ς the OSI founders 

noted that the initiative was started to Ψdump the moralizing and confrontational attitude 

that had been associated with άfree softwareέ in the past and sell the idea strictly on the 

same pragmatic, business-case grounds that had motivated Netscape.Ω103 The main 

difference between Open Source and Free Software lies in their licensing approach, and I will 

return to this point later. Open source software spread rapidly. Netscape code has become 

the browser today known as Mozilla Firefox and Thunderbird. Google, Oracle and IBM have 

become only a few among the major players in the open source market.   
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Steven Weber stresses the difference between open source software and the traditional 

intellectual property model by noting that open source software turns the principle of 

exclusivity of intellectual property upside down because this software is Ψconfigured around 

the right to distribute, not to exclude.Ω104 As Maurer and Scotchmer have noted, open source 

software development remedies a defect of intellectual property protection, which does not 

generally encourage disclosure of the source code.105 The open source model has been 

customarily characterised, though variants are plentiful, by software developers making 

their source code available for free to end-users and improvers. Authors have investigated at 

length the reasons why developers participate in open source collaborations instead of 

keeping their code proprietary.106 hǇŜƴ ǎƻǳǊŎŜ ǎƻŦǘǿŀǊŜ ŘŜǾŜƭƻǇŜǊǎΩ ƛƴŎŜƴǘƛǾŜǎ ŜƴŎƻƳǇŀǎǎ ŀ 

vast range of reasons, including Ψown use benefits, complementarity with proprietary 

products sold in the market, signaling, education, [achieving commons standards/network 

externalities] and social psychological motives such as altruism or simple enjoyment.Ω107 In 

addition, commercial and hobbyist contributions have equally characterised open source 

software with an increasing switch to commercial motivations in recent times. 

Of course, code can be released subject to licence restrictions. Licences applied to open 

source software make the open-source eco-system a contractually reconstructed commons. 

The Berkeley Software Distribution (BSD) licence and the GNU GPL108 are among the most 

common open source software licences. In fact, they entail a substantially different 

approach to the distribution of open source software. The GPL is a viral licence, whereas the 

BSD, or other Open Source licences, are not. A viral licence obligates a further developer of 
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the code to make it available under the same licensing terms. Instead, the Berkeley Software 

Distribution licence requires users to give attribution credit but does not prohibit 

commercial use or development. Basically, the essential difference between Open Source 

and Free Software is that, with the exception of the requirement to provide source code, the 

definition of Open Source is only concerned with what a licence may require,109 whereas the 

Free Software definition requires, for a software to be free, that all four freedoms must be 

exercised.110 In this respect, the Free Software requires that, if you reuse the source code, 

the entire result must also be distributed as Free Software. Therefore, if a user modifies 

and/or incorporates Free Software into another work, the user is forbidden to further 

rŜǎǘǊƛŎǘ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ ŀƴȅ ΨŘƻǿƴǎǘǊŜŀƳΩ users from modifying, using or redistributing the 

software and the same rights that were originally given by the GNU GPL licence must apply 

ǘƻ ŀƴȅ ΨŘƻǿƴǎǘǊŜŀƳΩ ǳǎŜǊǎ.111 These different licensing regimes are closely related to the 

diverse philosophical models inspiring FSF and OSI mentioned above. The tension in the 

free/open source software movement between anti-propertarian radicalism and commercial 

interests may also serve as a learning experience for the OA movement in academic 

publishing.112 In fact, the emphasis on commercial concerns seems to have served well the 

recent expansion of open source on a more massive scale, while free-software extremism 

seems to have been less successful. 

1.3.2 Creative Commons 

From the free software/open source movement, the open source concept has spread to 

other domains, usually governed by intellectual property rules. In this respect, Creative 

Commons (CC) has been another example of a practical implementation of the return of the 
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gift and OA in the digital domain.113 Creative Commons was founded in 2001 by scholars, 

technologists and entrepreneurs as a reaction to the dramatic expansion of copyright terms 

and coverage.114 The goal of the organisation is to develop and support Ψlegal and technical 

infrastructure that maximizes digital creativity, sharing and innovation.Ω115  

To this end, CC has developed a series of machine-readable licences that users can choose 

from and attach to their own creations. The licences communicate which rights the users 

reserve or waive for the benefit of recipients and other creators. In this respect, CC has 

labelled its licences as Ψsome rights reserved.Ω116 The Ψsome rights reservedΩ approach, as 

opposed to the traditional copyright Ψall rights reservedΩ approach, makes CC a contractually 

reconstructed commons.117 Initially, the core CC licences were drafted according to United 

States Copyright law and were later ported to different copyright legislation around the 

world, as part of the Creative Commons International porting project.118 The CC licences 

incorporate a Ψthree-layerΩ design.119 Each licence includes a traditional legal tool 

incorporating legalistic language and formulas, a human readable version of the licence 

summarising the terms of the licence in a user-friendly manner, and a machine-readable 

                                                           
113

 See Catherine Casserly and Joi Ito, The Power Of Open (Creative Commons 2011); Adrienne K Goss, 
Ψ/ƻŘƛŦȅƛƴƎ ŀ /ƻƳƳƻƴǎΥ /ƻǇȅǊƛƎƘǘΣ /ƻǇȅƭŜŦǘΣ ŀƴŘ ǘƘŜ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ tǊƻƧŜŎǘΩ όнллтύ ун /Ƙƛ-Kent L Rev 963; 
[ŀǿǊŜƴŎŜ [ŜǎǎƛƎΣ Ψ¢ƘŜ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎΩ όнллоύ рр CƭƻǊƛŘŀ [ wev 763. 

114
 For a history of the movement and its rationale, ǎŜŜ [ȅƴƴ a CƻǊǎȅǘƘŜ ŀƴŘ 5ŜōƻǊŀƘ W YŜƳǇΣ Ψ/ǊŜŀǘƛǾŜ 
ŎƻƳƳƻƴǎΥ ŦƻǊ ǘƘŜ ŎƻƳƳƻƴ ƎƻƻŘΚΩ όнллфύ ол όнύ ¦ [ŀ ±ŜǊƴŜ [ wŜǾ опсΤ aŀǊŎ DŀǊŎŜƭƻƴΣ Ψ!ƴ LƴŦƻǊƳŀǘƛƻƴ 
Commons? Creative Commons and Public Access to CuƭǘǳǊŀƭ /ǊŜŀǘƛƻƴǎΩ όнллфύ мм bŜǿ aŜŘƛŀ {ƻŎƛŜǘȅ молтΦ 

115
 Creative Commons, Mission <http://creativecommons.org> accessed 16 April 2013. 

116
 {ŜŜ DŀǊȅ {ǘƛȄΣ Ψ{ƻƳŜ wƛƎƘǘǎ wŜǎŜǊǾŜŘΥ /ȅōŜǊ-law Activists Devise a Set of Licenses for Sharing Creative 
²ƻǊƪǎΩ όнллоύ нуу όоύ {ŎƛŜƴǘƛŦƛŎ !ƳŜǊƛŎŀƴ псΦ {ŜŜ ŀƭǎƻ aƛǊŀ ¢ {ǳƴŘŀǊŀ wŀƧŀƴΣ Ψ/ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎΥ !ƳŜǊƛŎŀΩǎ 
aƻǊŀƭ wƛƎƘǘǎΚΩ όнлммύ нм CƻǊŘƘŀƳ LƴǘŜƭƭ tǊƻǇ Media & Ent. L J 905 (discussing the moral rights implications of 
four movements that represent distinctive manifestations of free access principles, including Creative 
Commons, Free Software, Wikipedia and Google books and arguing that Ψ[i]ndeed, the moral rights approach to 
creative works is the foundation of the CC licenceΩ and Ψ[t]he provisions of the Creative Commons licenses 
closely approximate the legislative provisions of moral rights to be found in the laws of countries outside the 
United StatesΩ). 

117
 {ŜŜ tǊƻŘƻƳƻǎ ¢ǎƛŀǾƻǎΣ 9ŘƎŀǊ ²ƘƛǘƭŜȅΣ ΨhǇŜƴ {ƻǳǊŎƛƴƎ wŜƎǳƭŀǘƛƻƴΥ ¢ƘŜ 5ŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ /ǊŜŀǘƛǾŜ 
/ƻƳƳƻƴǎ [ƛŎŜƴŎŜǎ ŀǎ ŀ CƻǊƳ ƻŦ /ƻƳƳƻƴǎ .ŀǎŜŘ tŜŜǊ tǊƻŘǳŎǘƛƻƴΩ ƛƴ 5ŀƴƛŝƭŜ .ƻǳǊŎƛŜǊ ŀƴŘ ƻǘƘŜǊǎ όŜŘǎύΣ 
Intelligent Multimedia - Managing Creative Works in a Digital World (European Press Academic Publ 2010) 89-
114. 

118
 {ŜŜ /ŀǘƘŀǊƛƴŀ aŀǊŀŎƪŜΣ Ψ/ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ LƴǘŜǊƴŀǘƛƻƴŀƭΥ ¢ƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ [ƛŎŜƴŎŜ tƻǊǘƛƴƎ tǊƻƧŜŎǘΩ όнлмлύ 

1 (1) JIPITEC 4 <http://www.j ipitec.eu/issues/jipitec-1-1-2010/2417> accessed 30 April 2013. See also Uma 
{ǳǘƘŜǊǎŀƴŜƴΣ Ψ/ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ ς ǘƘŜ ƻǘƘŜǊ ǿŀȅΚΩ όнллтύ нлόмύ [ŜŀǊƴŜŘ tǳōƭƛǎƘƛƴƎ рф όŘƛǎŎǳǎǎƛƴƎ ǘƘŜ ŦƛǊǎǘ 
known decision upholding a CC licence in a relation to photographs made available to the public on an online 
sharing website and analysing the structure of the CC licensing regime in England and Wales); Jacobsen v Katzer 
535 F 3d 1373 (Fed Cir 2008) remanded 609 F. Supp. 2d 925 (N D Cal 2009) (discussing the relationship 
between CC licences and contracts in the US and construing the terms of the licence as equivalent to the 
conditions of a contract, therefore binding upon any user of the work). 

119
 See Creative Commons, Licences <http://creativecommons.org/licenses> accessed 16 April 2013. 

http://creativecommons.org/
http://www.jipitec.eu/issues/jipitec-1-1-2010/2417
http://creativecommons.org/licenses
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version of the licence. The machine-readable version summarises the terms of each licence 

in a standardised way that software systems, search engines and other kinds of technology 

can understand.120 In short, the CC licence is affixed with electronic tags so that a browser 

can find copyrighted items pertaining to the various CC licensing categories. The CC licensing 

platform includes four core types of licences: attribution (BY), non-commercial (NC), no 

derivatives (ND) and share alike (SA).121 The types can be grouped together in more or less 

restrictive fashions. The CC also offers the opportunity to circulate the work with no 

conditions attached by ΨdedicatingΩ the copyright to the public domain. This is done through 

the Creative Commons CC0 Licence and the Public Domain Mark. The Public Domain Mark 

was released in October 2010 by Creative Commons as a tool enabling works free of known 

copyright restrictions to be labelled and easily discovered over the Internet.122 The Public 

Domain Mark complements the Creative Commons CC0 public domain dedication which 

allows authors to relinquish their rights prior to copyright expiration.123 

CC licensing has expanded relentlessly in the last few years with hundreds of millions of CC 

licensed works available on the Internet. Major users, such as Al Jazeera, Flickr, Wikipedia, 

Google, or the White House, have adopted CC licences.124 Again, of special interest given the 

core focus or our research, open access journals, such as those published by the Public 

Library of Science, have been published under CC licences. Increasingly, governments are 

considering turning to the use of CC licensing to enable open access to public sector 

information and publicly funded research.125 In this respect, governments have come to 

realise that the wide dissemination of the research they have produced or supported can 
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 See Creative Commons Rights Expression Language (CC REL) <http://wiki.creativecommons.org/CC_REL> 
accessed 30 April 2013. 

121
 See Tony SimmondsΣ Ψ/ƻƳƳƻƴ YƴƻǿƭŜŘƎŜΚ ¢ƘŜ wƛǎŜ ƻŦ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ [ƛŎŜƴǎƛƴƎΩ όнлмлύ млόоύ [ŜƎŀƭ 

Information Management 162 (analysing the six CC licences). 

122
 See 5ƛŀƴŜ tŜǘŜǊǎΣ ΨLƳǇǊƻǾƛƴƎ !ŎŎŜǎǎ ǘƻ ǘƘŜ tǳōƭƛŎ 5ƻƳŀƛƴΥ ǘƘŜ tǳōƭƛŎ 5ƻƳŀƛƴ aŀǊƪΩ ό/ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ 

News, October 11, 2010) <http://creativecommons.org/weblog/entry/23830> accessed 30 April 2013. 

123
 See About CC0 τ ΨNo Rights ReservedΩ <http://creativecommons.org/about/cc0> accessed 30 April 2013. 

124
 See Creative Commons, Who Uses CC? <http://creativecommons.org/who-uses-cc> accessed 30 April 2013. 

125
 {ŜŜ !ƴƴŜ CƛǘȊƎŜǊŀƭŘΣ bŜŀƭŜ IƻƻǇŜǊ ŀƴŘ .Ǌƛŀƴ CƛǘȊƎŜǊŀƭŘΣ Ψ¢ƘŜ ¦ǎŜ ƻŦ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ [ƛŎŜƴǎƛƴƎ ǘƻ 9ƴŀōƭŜ 

Open Access to Public Sector Information and Publicly Funded Research Results. An Overview of Recent 
!ǳǎǘǊŀƭƛŀƴ 5ŜǾŜƭƻǇƳŜƴǘǎΩ ƛƴ 5ŀƴƛŝƭŜ .ƻǳǊŎƛŜǊ ŀƴŘ ƻǘƘŜǊǎ όŜŘǎύΣ Intelligent Multimedia - Managing Creative 
Works in a Digital World (European Press Academic Publ. 2010) 151-174 (discussing the experience of 
governments in Australia in applying CC licences to public sector information in a context  in which most of the 
materials and information produced or funded by the government is subject to copyright; in this respect the 
Australian experience can be easily translated to the UK and European context). 
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Ψstimulate economic innovation, scientific progress, education, and cultural developmentΩ126 

and CC licences have been seen as a possible tool to promote that dissemination. 

Some authors, including Niva Elkin-Koren, have criticised /ǊŜŀǘƛǾŜ /ƻƳƳƻƴΩǎ ǎǘǊŀǘŜƎȅ ŦƻǊ 

being entirely dependent upon a proprietary regime and deriving its legal force from that 

regime.127 Lƴ 9ƭƪƛƴΩǎ ǾƛŜǿΣ ǘhe dependence on copyright may interfere with the goal of 

promoting a core perception of freedom of information, while working towards the 

development of a sustainable alternative to copyright. Elkin concludes that the reliance on 

property rights and on viral contracts to promote free culture, without a commitment to a 

single standard for freedom of information, ƭŜŀǾŜǎ ǘƘŜ //Ωǎ ǎǘǊŀǘŜƎȅ ƻƴƭȅ Ψwith the single 

unifying principle which empowers authors to govern their works.Ω128 The lack of 

standardisation and the proliferation of contractual terms ς Elkin argues ς could strengthen 

the proprietary regime in information by increasing uncertainty and end-ǳǎŜǊǎΩ Ŏƻǎǘǎ ƛƴ 

determining the rights attached to any specific work.129 Again, other noteworthy critiques 

have specifically targeted the non-commercial feature of some CC licences as being 

incompatible with free knowledge databases like Wikipedia, open media archives and open 

source projects, which explicitly allow and encourage commercial use.130  

1.3.3 Wiki s and Wikipedia  

Wikis are collaborative online environments where users are allowed to add, modify or 

delete its content and may serve many different purposes.131 Most wikis are the result of 
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 David Bollier, Viral Spiral: How the Commoners Built a Digital Republic of Their Own (New Press 2008) 192 
<http://www.viralspiral.cc> accessed 30 April 2013. 

127
 See Niva Elkin-YƻǊŜƴΣ ΨExploring Creative Commons: A Skeptical View of a Worthy PursuitΩ in Lucie Guibault 

and P. Bernt Hugenholtz (eds), The Future of the Public Domain: Identifying the Commons In Information Law 
325-345 (Kluwer Law International 2006); Niva Elkin-YƻǊŜƴΣ Ψ²Ƙŀǘ /ƻƴǘǊŀŎǘǎ /ŀƴΩǘ 5ƻΥ ¢ƘŜ [ƛƳƛǘǎ of Private 
hǊŘŜǊƛƴƎ ƛƴ CŀŎƛƭƛǘŀǘƛƴƎ ŀ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎΩ όнллрύ тп CƻǊŘƘŀƳ [ wŜǾ млмΦ {ŜŜ ŀƭǎƻΣ ŘƛǎŎǳǎǎƛƴƎ ŀ ǎƛƳƛƭŀǊ ǎŜǘ ƻŦ 
critiques, David Berry, Ψhƴ ǘƘŜ ά/ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎέΥ ! /ǊƛǘƛǉǳŜ ƻŦ ǘƘŜ /ƻƳƳƻƴǎ ǿƛǘƘƻǳǘ /ƻƳƳƻƴŀƭƛǘȅΩ όCǊŜŜ 
Software Magazine, 15 May 2005) <http://fsmsh.com/1155> accessed 30 April 2013Τ {ǳǎŀƴ /ƻǊōŜǘǘΣ Ψ/ǊŜŀǘƛǾŜ 
/ƻƳƳƻƴǎ [ƛŎŜƴŎŜǎΣ ǘƘŜ /ƻǇȅǊƛƎƘǘ wŜƎƛƳŜ ŀƴŘ ǘƘŜ hƴƭƛƴŜ /ƻƳƳǳƴƛǘȅΥ Lǎ ǘƘŜǊŜ ŀ Cŀǘŀƭ 5ƛǎŎƻƴƴŜŎǘΚΩ όнлммύ тпόпύ 
The Modern L Rev 503 (arguing that because CC licences operate within the traditional copyright system there 
is a disconnect between CC and the online community, whose norms and expectations in relation to online 
works conflict with the legal environment provided by copyright law). 

128
 Elkin-YƻǊŜƴΣ Ψ9ȄǇƭƻǊƛƴƎ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎΩ όƴ 127) 326. 
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 Ibid. 
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 {ŜŜ 9Ǌƛƪ aǀƭƭŜǊΣ Ψ¢ƘŜ /ŀǎŜ ŦƻǊ CǊŜŜ ¦ǎŜΥ wŜŀǎƻƴǎ bƻǘ ǘƻ ¦ǎŜ ŀ /ǊŜŀǘƛǾŜ /ƻƳƳƻƴǎ -N/ [ƛŎŜƴǎŜΩ ƛƴ .ŜǊƴŘ 

Lutterbeck, Matthias Barwolff and Robert A. Gehring (eds), Open Source Jahrbuch 2006 (Lehmanns Media 
2006). See also, for other pitfalls in CC ƭƛŎŜƴǎƛƴƎΣ ½ŀŎƘŀǊȅ YŀǘȊΣ ΨtƛǘŦŀƭƭǎ ƻŦ hǇŜƴ [ƛŎŜƴǎƛƴƎΥ ŀƴ !ƴŀƭȅǎƛǎ ƻŦ /ǊŜŀǘƛǾŜ 
Commons LicensiƴƎΩ όнллсύ псόоύ LŘŜŀ офмΦ 

131
 See Tapscott and Williams, Wikinomics (n 81); Anja Ebersbach, Wiki: Web Collaboration (Springer 

Science+Business Media 2008); Bo Leuf, The Wiki Way: Quick Collaboration on the Web (Addison-Wesley 2001); 
Stewart Mader, Wikipatterns (Johƴ ²ƛƭŜȅ ϧ {ƻƴǎ нллтύΤ aŀǊƪ /ƻƻǇŜǊΣ ΨFrom Wifi to Wikis and Open Source: 
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collaborative and cumulative creativity and authorship.132 Wiki environments are another 

quintessential example of an emerging peer-based gift/sharing economy, whose end-result 

lies in the creation of a cultural commons.133  

Wikipedia is a combination of the words wiki and encyclopedia. Launched in 2001 by 

Jimmy Wales and Larry Sanger, Wikipedia takes the wiki collaborative ethos to the global 

ubiquitous encyclopedia level.134 Wikipedia is a multilingual, open access, crowd-funded 

encyclopedia edited collaboratively by volunteers around the world. With more than 26 

Ƴƛƭƭƛƻƴ ŀǊǘƛŎƭŜǎ ƛƴ нус ƭŀƴƎǳŀƎŜǎΣ ²ƛƪƛǇŜŘƛŀΩǎ ƴǳƳōŜǊǎ ŀǊŜ ƎǊƻǿƛƴƎ ǎǘŜŀŘƛƭȅΦ By way of 

example, the English version has grown from 3.5 million articles in 2011 to 4.2 million in May 

2013.135 Wikipedia has other multilingual free-content sister projects, including Wiktionary, 

Wikibooks and Wikinews.136 Collaborative authorship and social editing in Wikipedia and 

wiki environments represent an increasingly influential model for content creation and 

dissemination, so that commentators are now talking about Ψwikinomics.Ω137 

The rationale for volunteersΩ ŎƻƴǘǊƛōǳǘƛƻƴǎ to Wikipedia has been studied, although not 

yet in as comprehensive a manner as open source software contributors. Wikipedia 

contributors and editors are usually uncompensated, although contributions take time and 

knowledge, therefore literature has tried to investigate the non-monetary incentives at work 

among Wikipedians. Studies have looked at profiles of individuals contributing to Wikipedia, 

                                                                                                                                                                                     
The Political Economy of Collaborative Production in the Digital Information AgeΩ (2006) 5 J Telecomm & High 
Tech L 125. 

132
 See Shun-ƭƛƴƎ /ƘŜƴΣ Ψ/ƻƭƭŀōƻǊŀǘƛǾŜ !ǳǘƘƻǊǎƘƛǇΥ CǊƻƳ CƻƭƪƭƻǊŜ ǘƻ ǘƘŜ ²ƛƪƛōƻǊƎΩ όп{ !ƴƴǳŀƭ aŜŜǘƛƴƎΣ 

University of Tokyo, Tokyo, Japan, 25 Aug 2010) <http://www.allacademic.com/meta/p422750 _index.html> 
accessed 30 April 2013; Adam Hyde, Experiences in Open Publishing (Wikimania, Panel ΨAuthorship, Copyright, 
and the Wikiborg,Ω 27 August 2009), <http://lists.flossmanuals.net/pipermail/discuss-flossmanuals.net/2009-
August/002096.html> accessed 30 April 2013. 
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 For a discussion of Wikipedia and wiki environments as a sharing economy and a cultural commons, see 
aŀŘƛǎƻƴΣ CƛǎƘŜǊƳŀƴ ŀƴŘ {ǘǊŀƴŘōǳǊƎΣ Ψ/ƻƴǎǘǊǳŎǘƛƴƎ /ƻƳƳƻƴǎ ƛƴ ǘƘŜ /ǳƭǘǳǊŀƭ 9ƴǾƛǊƻƴƳŜƴǘΩ όƴ 71) 657; 
Lawrence Lessig, Remix: Making Art and Commerce Thrive in the Hybrid Economy (Bloomsbury 2008) 156-172. 
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 {ŜŜ bƛŎƻƭŀǎ WǳƭƭƛŜƴΣ Ψ²Ƙŀǘ ²Ŝ Yƴƻǿ !ōƻǳǘ ²ƛƪƛǇŜŘƛŀΥ ! wŜǾƛŜǿ ƻŦ ǘƘŜ [ƛǘŜǊŀǘǳǊŜ !ƴŀƭȅȊƛƴƎ ǘƘŜ tǊƻƧŜŎǘόǎύΩ 

(2012) SSRN <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2053597> accessed 7 May 2013 (offering a 
complete literature review on Wikipedia related projects). 
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 See Wikipedia, Wikipedia: Size of Wikipedia >https://en.wikipedia.org/wiki/Wikipedia:Size_of_Wikipedia> 

accessed 7 May 2013; Wikipedia Statistics <http://stats.wikimedia.org/EN> accessed 7 May 2013. See also 
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 See Wiktionary <http://www.wiktionary.org> accessed 15 July 2013; Wikibooks <http://www.wikibooks. 

org> accessed 15 July 2013; Wikinews <http://en.wikinews.org/wiki/Main_Page> accessed 15 July 2013. 
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comparing the influence of cultural differences between national contributors,138 focusing 

on personal characteristics of contributors,139 and comparing motivations associated with 

high and low levels of contribution.140 Additionally, Forte and Bruckman investigate why 

people write for Wikipedia even when the encyclopedia does not provide bylines to credit 

authors and ǎǳƎƎŜǎǘ ΨǎƻŦǘŜǊΩ incentives such as engagement in desirable activities.141 Running 

an empirical analysis, Yang and Lai have concluded that internal self-concept-based 

motivation is the key motivation for knowledge sharing on Wikipedia.142 According to Yang 

ŀƴŘ [ŀƛΩǎ results, the principal reason for WikipŜŘƛŀƴǎ ǘƻ ǎƘŀǊŜ ƪƴƻǿƭŜŘƎŜ ƛǎ ŀ Ψforce that 

drives individuals to pursue an activity that meeǘǎ ǘƘŜƛǊ ƛƴƘŜǊŜƴǘ ǎǘŀƴŘŀǊŘǎΩ ǊŀǘƘŜǊ ǘƘŀƴ 

Ψadopting an activity that is congruent with the expŜŎǘŀǘƛƻƴǎ ƻŦ ŀ ǊŜŦŜǊŜƴŎŜ ƎǊƻǳǇΩΦ143 

Content reliability is one of the most widely discussed topics in research related to 

Wikipedia, and critiques ǊŜƭŀǘŜŘ ǘƻ ²ƛƪƛǇŜŘƛŀΩǎ ǊŜƭƛŀōƛƭƛǘȅ have been a constant issue. The 

completeness ŀƴŘ ŀŎŎǳǊŀŎȅ ƻŦ ²ƛƪƛǇŜŘƛŀΩǎ ŀǊǘƛŎƭŜǎ ƘŀǾŜ ōŜŜƴ placed under scrutiny by 

several authors, often noting that Wikipedia may be biased by personal viewpoints.144 In this 

respect, editorial wars have been a common feature of the editing process on Wikipedia in 
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Science 743 (reporting the story of an anonymous employee at the U.S. National Institute on Drug Abuse 
(NIDA) repeatedly removing controversial sections of an article on NIDA and replacing them with eulogistic 
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past years.145 However, these edit wars have been a self-correcting mechanism that 

eliminates much inaccuracy.146 Increasingly, opposition to Wikipedia as a learning tool in 

academic settings has become more lenient, if the necessary countermeasures are 

applied.147 Still, Wikipedia seems to be perceived as less credible compared with more 

expertly provided online encyclopedic information,148 although studies tend to demonstrate 

that accuracies and inaccuracies in Wikipedia are similar to those of the more academically 

qualified counterparts.149 [ƛǘŜǊŀǘǳǊŜΩǎ ŎƻƴŎƭǳǎƛƻƴǎ ƻƴ ²ƛƪƛǇŜŘƛŀΩǎ accuracy and reliability 

may serve as a useful tool to address the discussion on the possible migration from highly 

reputed traditional academic reviews to open access journals. 

Moreover, the adoption of Wikipedia in the academic community has been discussed. 

PLoS Computational Biology, for example, has launched a new type of peer-reviewed article, 

written in the style of Wikipedia, which, once accepted, is to be published in the PLoS 

review, with the text being uploaded to Wikipedia shortly thereafter and open to the usual 

editing process.150 Lu and Askin have compared the processes of publishing a peer-reviewed 
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article in Wikipedia and the open access journal model.151 Compared with an open access 

journal model, Wikipedia is less expensive, quicker, more widely read, and offers a wider 

variety of articles. However, many challenges still remain. As Lu and Askin noted, the website 

structure is not well suited to academic publications; the site is not integrated with common 

academic search engines such as Google Scholar or with university libraries; and there are 

concerns among some members of the academic community about the siteΩs credibility and 

impact in academia.  

Again, two projects have sought to apply open access crowd-sourced production of 

knowledge to the academic domain in the field of text archiving.152  Distributed Proofreaders 

is a project affiliated to Project Gutenberg,153 one of the oldest digital library projects, where 

contributors can proofread text of scanned book pages which have been generated by 

optical character recognition software and contain errors.154 Unlike Wikipedia, not all 

contributors can participate in all stages of proofreading, of which there may be several. 

Wikisource is a digital library of previously published free-content works that are in the 

public domain or licensed under terms allowing free copying, modification and reuse, 

including commercial.155 As with Distributed Proofreaders, users may proofread the scanned 

text that has been uploaded on the site with no limitation, as in a traditional wiki 

environment. 

1.3.4 Open Science, Science Commons and Open Patenting  

Open Science is the grand scheme within which open access movements have to be Ψre-

comprehendedΩ. As we have mentioned earlier, the notion of open science has a long 

history, dating back to the sixteenth century. Nonetheless, the post-Renaissance Open 

Science revolution has been eroded by the relentless propertisation of intellectual 

entitlements.  David underlines the tension of this patronage economy with the modern 

                                                                                                                                                                                     
Wikipedia peer-reviewed journal from the Wikimedia website, Wikimedia, Proposal: Journal (A peer-review 
journal to allow/encourage academics to write Wikipedia articles) <http://strategy.wikimedia.org/wiki/ 
Proposal:Journal_%28A_peer-review_journal_to_allow/encourage_academics_to_write_Wikipedia_articles%2 
9> accessed 7 May 2013. 
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May 2013. 
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commercial system based on Ψthe control of knowledge through secrecy or exclusive 

possession of the right to its commercial exploitationΩΦ156 David reclaims the efficacy of a 

public patronage based open science model and call for a rebalance between the Republic of 

Science and the proprietary technologyΣ ŀǎ Ψ[t]o pursue the policy path toward the vision of 

perfected έIntellectual Capitalismέ could perversely lead the global enterprise of scientific 

research [ . . . ] towards the truly darker  past from which western European societies rather 

fortuitously managed to escape ƛƴ ǘƘŜ ǎŜǾŜƴǘŜŜƴǘƘ ŎŜƴǘǳǊȅΩΦ157 This balance is precisely the 

goal that emerging open access movements would like to achieve.158  

Besides the open access to academic literature and scholarship, which lies at the core of 

open science and  is the focus of our review, open access has recently emerged in the field of 

patentable innovation, under the assumption that excessive patenting stifles innovation,159 

and research data, which have been increasingly privatised and commercialised by new legal 

rights and mechanism.160 Leading institutions, including the Royal Society, have highlighted 

ΨǘƘŜ need to grapple with the huge deluge of data created by modern technologies in order 
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Economics 9, 9-опΤ wƛŎƘŀǊŘ w bŜƭǎƻƴΣ Ψ¢ƘŜ aŀǊƪŜǘ 9ŎƻƴƻƳȅΣ ŀƴŘ ǘƘŜ {ŎƛŜƴǘƛŦƛŎ /ƻƳƳƻƴǎΩ όнллпύ оо wŜǎŜŀǊŎƘ 
Policy 455, 455-471 (discussing the increasing privatisation of the scientific commons).  

158
 See Willinksy, The Unacknowledged /ƻƴǾŜǊƎŜƴŎŜ ƻŦ hǇŜƴ {ƻǳǊŎŜΣ hǇŜƴ !ŎŎŜǎǎΣ ŀƴŘ hǇŜƴ {ŎƛŜƴŎŜΩ όƴ 87). 

159
 See, in support of this assumption, James Bessen and Michael J Meurer, Patent Failure: How Judges, 

Bureaucrats and Lawyers Put Innovators at Risks (Princeton U. Press 2008) (finally arguing that the cost of 
ƭƛǘƛƎŀǘƛƻƴ ŀƴŘ ǘƘŜ ƻǾŜǊŀƭƭ Ŏƻǎǘ ƻŦ ǘƘŜ ǇŀǘŜƴǘ ǎȅǎǘŜƳ ƻǾŜǊŎƻƳŜ ǘƘŜ ŀŘǾŀƴǘŀƎŜǎύΤ wƻōƛƴ CŜƭŘƳŀƴΣ Ψ¢ƘŜ hǇŜƴ 
Source BiotechnoƭƻƎȅ aƻǾŜƳŜƴǘΥ Lǎ Lǘ tŀǘŜƴǘ aƛǎǳǎŜΚΩ όнллпύ с aƛƴƴΦ W [ {Ŏƛ ϧ ¢ŜŎƘ ммтΣ мно-25; Heller and 
9ƛǎŜƴōŜǊƎΣ Ψ/ŀƴ tŀǘŜƴǘǎ 5ŜǘŜǊ LƴƴƻǾŀǘƛƻƴΚΩ όƴ 74; Kyle JŜƴǎŜƴ ŀƴŘ Cƛƻƴŀ aǳǊǊŀȅΣ ΨLƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ 
[ŀƴŘǎŎŀǇŜ ƻŦ ǘƘŜ IǳƳŀƴ DŜƴƻƳŜΩ όнллпύ омл {ŎƛŜƴŎŜ нофΣ ноф-плΤ wŜōŜŎŎŀ { 9ƛǎŜƴōŜǊƎΣ Ψ.ŀǊƎŀƛƴƛƴƎ ƻǾŜǊ ǘƘŜ 
¢ǊŀƴǎŦŜǊ ƻŦ tǊƻǇǊƛŜǘŀǊȅ wŜǎŜŀǊŎƘ ¢ƻƻƭǎΥ Lǎ ¢Ƙƛǎ aŀǊƪŜǘ CŀƛƭƛƴƎ ƻǊ 9ƳŜǊƎƛƴƎΩ ƛƴ wƻŎƘŜƭƭŜ / 5ǊŜȅŦǳǎǎ ŀƴŘ ƻthers 
(eds), Expanding the Boundaries of Intellectual Property (OUP 2001) 223-ннрΤ /ŀǊƭ {ƘŀǇƛǊƻΣ ΨbŀǾƛƎŀǘƛƴƎ ǘƘŜ 
Patent Thicket: Cross Licenses, Patent Pools, and Standard-{ŜǘǘƛƴƎΩ ƛƴ !ŘŀƳ . WŀŦŦŜ ŀƴŘ ƻǘƘŜǊǎ όŜŘǎύΣ Innovation 
Policy and the Economy (MIT Press 2001) 1, 1-2 <http://faculty.haas.berkeley.edu/shapiro/thicket.pdf> 
accessed 7 May 2013Φ {ŜŜ ŀƭǎƻ [ƛǘŀ bŜƭǎŜƴΣ Ψ¢ƘŜ wƛǎŜ ƻŦ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ tǊƻǘŜŎǘƛƻƴ ƛƴ ǘƘŜ !ƳŜǊƛŎŀƴ 
¦ƴƛǾŜǊǎƛǘȅΩ (1998) 279 Science 1460, 1461 (noting that the rise in partnership between academia and industry 
is increasing the inherent tension between academiaΩs goal of disseminating knowledge and industryΩs goal of 
controlling and keeping confidential any intellectual property). But see, for a contrary view maintaining that 
patent thickets either do not exist or do not interfere with the progress of research, John P Walsh and others, 
Ψ±ƛŜǿ ŦǊƻƳ ǘƘŜ .ŜƴŎƘΥ tŀǘŜƴǘǎ ŀƴŘ aŀǘŜǊƛŀƭ ¢ǊŀƴǎŦŜǊǎΩ όнллрύ олф {ŎƛŜƴŎŜ нллнΤ WƻƘƴ P Walsh and others, 
Ψ²ƻǊƪƛƴƎ ¢ƘǊƻǳƎƘ ǘƘŜ tŀǘŜƴǘ tǊƻōƭŜƳΩ όнллоύ нфф {ŎƛŜƴŎŜ млнмΤ WƻƘƴ t ²ŀƭǎƘ ŀƴŘ ƻǘƘŜǊǎΣ Ψ9ŦŦŜŎǘǎ ƻŦ wŜǎŜŀǊŎƘ 
¢ƻƻƭ tŀǘŜƴǘǎ ŀƴŘ [ƛŎŜƴǎƛƴƎ ƻƴ .ƛƻƳŜŘƛŎŀƭ LƴƴƻǾŀǘƛƻƴΩ ƛƴ ²ŜǎƭŜȅ a /ƻƘŜƴ ŀƴŘ {ǘŜǇƘŜƴ aŜǊǊƛƭƭ όŜŘǎύΣ tŀǘŜƴǘǎ ƛƴ 
the Knowledge-Based Economy (National Academies Press 2003) 285, 340. 

160
 {ŜŜ wŜƛŎƘƳŀƴ ŀƴŘ ¦ƘƭƛǊΣ Ψ! /ƻƴǘǊŀŎǘǳŀƭƭȅ wŜŎƻƴǎǘǊǳŎǘŜŘ wŜǎŜŀǊŎƘ /ƻƳƳƻƴǎ ŦƻǊ {ŎƛŜƴǘƛŦƛŎ 5ŀǘŀ ƛƴ ŀ IƛƎƘƭȅ 
tǊƻǘŜŎǘƛƻƴƛǎǘ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅΩ (n 88) 135 (discussing the legal tools and mechanism commodifying 
scientific research data).  

http://www.nap.edu/catalog/10785.html
http://faculty.haas.berkeley.edu/shapiro/thicket.pdf
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to preserve the principle of openness and to exploit data in ways that have the potential to 

create a second open science revolutionΦΩ161 Also in the case of research data and patentable 

innovation, parties have attempted to create a Ψscience commonsΩ by pooling together 

intellectual resources through private agreements. Private firms in the biotechnological and 

software field have decided to forgo property rights in order to reduce transaction costs.162 

The key assumption is that injecting information into the public domain will preempt 

property rights of competitors and thus correct in part the market failure caused by the 

pƘŜƴƻƳŜƴƻƴ ƻŦ ǘƘŜ Ψanti-commƻƴǎΩΦ163 Publicly funded projects have promoted data sharing 

among scientists that have driven the Human Genome Project and International Haplotype 

Map Project.164 Again, proposals have been made for promoting open and collaborative 

research in the domains of synthetic biology,165 stem cell research166  and microbial 

research.167 

                                                           
161

 See The Royal Society, Science as an Open Enterprise Final Report <http://royalsociety.org/policy/projects/ 
science-public-enterprise/report> accessed 13 June 2013 (emphasis added). See also Royal Society, Science as 
Open Enterprise (Royal Society June 2012) <http://royalsociety.org/uploadedFiles/Royal_Society_Content/ 
policy/projects/sape/2012-06-20-SAOE.pdf> accessed 13 June 2013; Organization for Economic Co-operation 
ŀƴŘ 5ŜǾŜƭƻǇƳŜƴǘ όh9/5ύΣ ΨtǊƛƴŎƛǇƭŜǎ ŀƴŘ DǳƛŘŜƭƛƴŜǎ ŦƻǊ !ŎŎŜǎǎ ǘƻ wŜǎŜŀǊŎƘ 5ŀǘŀ ŦǊƻƳ tǳōƭƛŎ CǳƴŘƛƴƎΩ όh9/5 
2007) <http://www.oecd.org/sti/sci-tech/38500813.pdf> accessed 14 June 2007. 

162
 See !Ǌǘƛ Y wŀƛΣ ΨhǇŜƴ ŀƴŘ /ƻƭƭŀōƻǊŀǘƛǾŜ wŜǎŜŀǊŎƘΥ ! bŜǿ aƻŘŜƭ ŦƻǊ .ƛƻƳŜŘƛŎƛƴŜΩΣ ƛƴ wƻōŜǊǘ ² IŀƘƴ όŜŘύΣ 

Intellectual Property Rights in Frontier Industries: Software and Biotechnology (AEI Press 2005) 131, 140-45; 
wƻōŜǊǘ t aŜǊƎŜǎΣ ΨA New Dynamism in the Public DomainΩ όнллпύ 71 Chi. L. Rev. 183, 186-191. See also, 
discussing the Ψgenome commonsΩ and more generally the Ψscience commons,Ω WƻǊƎŜ [ /ƻƴǘǊŜǊŀǎΣ Ψ5ŀǘŀ {ƘŀǊƛƴƎΣ 
[ŀǘŜƴŎȅ ±ŀǊƛŀōƭŜǎΣ ŀƴŘ {ŎƛŜƴŎŜ /ƻƳƳƻƴǎΩ όнлмлύ нр .ŜǊƪŜƭŜȅ ¢ŜŎƘ [ W мслмΦ !ƴ ƛnteresting emerging set of 
issues in the domain of research data may involve the likelihood of copyright protectability of semantic web 
ontologies ς the structures or hierarchical organisations that define contextual relationships on the semantic 
web, which is the web designed for finding data, rather than documents. Authors have noted that the Ψability of 
the semantic web to annotate and reuse data relies on the social structure of science supporting data sharing 
as a norm,Ω therefore in order not to lose the new immense value that the semantic web may produce in terms 
data retrieval and reuse, Ψthe best practices for the scientific community should include adopting a machine 
readable license which disclaims copyright protection for publication of public scientific data and assures 
automation of the integration of ontologies which will maximize easy access to public science materials that 
can be queried.Ω {ŜŜ !ƴŘǊŜǿ /ƭŜŀǊǿŀǘŜǊΣ Ψ¢ƘŜ bŜǿ hƴǘƻƭƻƎƛŜǎΥ ǘƘŜ 9ŦŦŜŎǘ ƻŦ /ƻǇȅǊƛƎƘǘ tǊƻǘŜŎǘƛƻƴ ƻƴ tǳōƭƛŎ 
Scientific Data {ƘŀǊƛƴƎ ¦ǎƛƴƎ {ŜƳŀƴǘƛŎ ²Ŝō hƴǘƻƭƻƎƛŜǎΩ όнлмлύ мл WΦ aŀǊǎƘŀƭƭ wŜǾΦ LƴǘŜƭƭΦ tǊƻǇΦ [Φ мунΣ нлрΦ 

163
 See infra n 74. 

164
 {ŜŜ 5ŀǾƛŘ 9 ²ƛƴƛŎƪƻŦŦΣ YǊƛǎƘŀƴǳ {ŀƘŀ ŀƴŘ DǊŜƎƻǊȅ 5 DǊŀŦŦΣ ΨhǇŜƴƛƴƎ {ǘŜƳ /Ŝƭƭ wŜǎŜŀǊŎƘ !ƴŘ 5ŜǾŜƭƻǇƳŜƴǘΥ 
! tƻƭƛŎȅ tǊƻǇƻǎŀƭ CƻǊ ¢ƘŜ aŀƴŀƎŜƳŜƴǘ hŦ 5ŀǘŀΣ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅΣ !ƴŘ 9ǘƘƛŎǎΩ όнллфύ ф ¸ŀƭŜ W IŜŀƭǘƘ tƻƭϥȅ [ 
& Ethics 52, 101-млпΤ wŀƛΣ ΨhǇŜƴ ŀƴŘ /ƻƭƭŀōƻǊŀǘƛǾŜ wŜǎŜŀǊŎƘΩ όƴ 162) 141-43. 

165
 !Ǌǘƛ wŀƛ ŀƴŘ WŀƳŜǎ .ƻȅƭŜΣ Ψ{ȅƴǘƘŜǘƛŎ .ƛƻƭƻƎȅΥ /ŀǳƎƘǘ ōŜǘǿŜŜƴ tǊƻǇŜǊǘȅ wƛƎƘǘǎΣ ǘƘŜ tǳōƭƛŎ 5ƻƳŀƛƴΣ ŀƴŘ ǘƘŜ 

ComƳƻƴǎΩ όнллтύ р t[ƻ{ .ƛƻƭƻƎȅ лоуфΣ ғhttp://www.plosbiology.org/article/info:doi/10.1371/journal.pbio. 
0050058> accessed 7 May 2013 (discussing the BioBricks Foundation at MIT, which seeks to coordinate a 
synthetic biology commons). 

166
 {ŜŜ ²ƛƴƛŎƪƻŦŦΣ {ŀƘŀ ŀƴŘ DǊŀŦŦΣ ΨhǇŜƴƛƴƎ {ǘŜƳ /Ŝƭƭ wŜǎŜŀǊŎƘ !ƴŘ 5ŜǾŜƭƻǇƳŜƴǘΩ όƴ 164). 

167
 See Jerome H Reichman, Paul F Uhlir, and Tom Dedeurwaerdere, Governing Digitally Integrated Genetic 

Resources, Data, and Literature:  Global Intellectual Property Strategies for the Microbial Research Commons 
(CUP, forthcoming 2014); Paul F Uhlir (ed), Designing the Microbial Research Commons: Proceedings of an 

http://royalsociety.org/policy/projects/science-public-enterprise/report
http://royalsociety.org/policy/projects/science-public-enterprise/report
http://royalsociety.org/uploadedFiles/Royal_Society_Content/policy/projects/sape/2012-06-20-SAOE.pdf
http://royalsociety.org/uploadedFiles/Royal_Society_Content/policy/projects/sape/2012-06-20-SAOE.pdf
http://www.oecd.org/sti/sci-tech/38500813.pdf
http://www.plosbiology.org/article/info:doi/10.1371/journal.pbio.0050058
http://www.plosbiology.org/article/info:doi/10.1371/journal.pbio.0050058
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Created as a spinoff of CC, Science Commons attempted to set up a framework to make 

ǎŎƛŜƴǘƛŦƛŎ ǊŜǎŜŀǊŎƘ ΨǊŜ-ǳǎŜŦǳƭΩΣ ŜƴŀōƭƛƴƎ Ψone-click access to research materials, and 

integrating fragmented information ǊŜǎƻǳǊŎŜǎΩΦ168 Although Science Commons has been 

discontinued as a stand-alone project and re-integrated with CC, most of the sub-projects 

that it fathered are still proceeding. In particular, Science Commons ς now CC Science ς have 

been exploring new models for licensing patents and know-how and are promoting open 

innovation.169 In this context, CC has developed the CC Public Patent Licence,170 as part of 

the GreenXchange Project, a collaboration to promote the sharing of know-how and patent 

technology for solving sustainability and other pressing social problems.171 As indicated in 

ǘƘŜ // tǳōƭƛŎ tŀǘŜƴǘ [ƛŎŜƴŎŜΣ Ψthe CC Public Patent License is intended to be used as part of a 

public license offer to license patent rights. A public license offer provides two main 

benefits: a) it is publicly accessible on the Internet: anyone can read the full terms of the 

offer; b) ƛǘ ƛǎ ŀ άƭƛǾŜέ ƻŦŦŜǊ ǎƻ ǘƘŀǘ ŀƴȅƻƴŜ Ŏŀƴ ŀŎŎŜǇǘ ƛǘ ƛŦ ǘƘŜȅ ŀƎǊŜŜ ǘƻ ŀƭƭ ƛǘǎ ǘŜǊƳǎΦ To have 

these benefits, the offer must be openly published, and it must be capable of being accepted 

by anyone on a non-discriminatory basis and ǿƛǘƘƻǳǘ ŀŘŘƛǘƛƻƴŀƭ ƴŜƎƻǘƛŀǘƛƻƴΩΦ172 

In any event, although openness in the patent domain seems to be emerging, as 

Maggiolino and Montagnani have noted, open patenting Ψis still a kaleidoscopic 

phenomenon whose boundaries are unsettled and very much affected by the industry to 

which the subject matter (or innovation) belongs.Ω173 On the one hand, projects like the 

Open Invention Network, pooling software patents in order to improve applications for the 

                                                                                                                                                                                     
International Symposium (National Academies 2011ύΦ {ŜŜ ŀƭǎƻ WŜǊƻƳŜ IΦ wŜƛŎƘƳŀƴΣ ΨCƻǊƳŀƭƛȊƛƴƎ ǘƘŜ LƴŦƻǊƳŀƭ 
aƛŎǊƻōƛŀƭ /ƻƳƳƻƴǎΥ ¦ǎƛƴƎ [ƛŀōƛƭƛǘȅ wǳƭŜǎ ǘƻ tǊƻƳƻǘŜ ǘƘŜ 9ȄŎƘŀƴƎŜ ƻŦ aŀǘŜǊƛŀƭǎΩ όн

nd
 COMMUNIA Conference, 

Turin, 30 June 2009) (discussing the introduction of liability rules to promote the exchange of materials in a 
Ǝƭƻōŀƭƭȅ ŘƛǎǘǊƛōǳǘŜŘ ŀƴŘ ŘƛƎƛǘŀƭƭȅ ƛƴǘŜƎǊŀǘŜŘ ǊŜǎŜŀǊŎƘ ŎƻƳƳƻƴǎύΤ WŜǊƻƳŜ I wŜƛŎƘƳŀƴ ŀƴŘ ƻǘƘŜǊǎΣ ΨtŀǘƘǿŀȅǎ 
Across the Valley of DeŀǘƘΥ bƻǾŜƭ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ {ǘǊŀǘŜƎƛŜǎ ŦƻǊ !ŎŎŜƭŜǊŀǘŜŘ 5ǊǳƎ 5ƛǎŎƻǾŜǊȅΩ όнллуύ т ¸ŀƭŜ 
J Health L.Pol'y & Ethics 53.  

168
 See Science Commons <http://sciencecommons.org/about> accessed 10 May 2013. See also Mandrusiak, 
Ψ.ŀƭŀƴŎƛƴƎ hǇŜƴ {ƻǳǊŎŜ tŀǊŀŘƛƎƳǎΩ όƴ 87) 316-330 (discussing pitfalls of the Science Commons project).   

169
 See Patent Tools Public Discussion <http://wiki.creativecommons.org/Patent_Tools_Public_Discussion> 

accessed 10 May 2013. See, for additional discussion on open licences and transfer of patentable innovation 
and know-how, CŜƭŘƳŀƴ wƻōƛƴ ŀƴŘ YǊƛǎ bŜƭǎƻƴΣ ΨhǇŜƴ {ƻǳǊŎŜΣ hǇŜƴ !ŎŎŜǎǎΣ ŀƴŘ hǇŜƴ ¢ǊŀƴǎŦŜǊΥ aŀǊƪŜǘ 
!ǇǇǊƻŀŎƘŜǎ ǘƻ wŜǎŜŀǊŎƘ .ƻǘǘƭŜƴŜŎƪǎΩ όнллуύ т bǿ  W ¢ŜŎƘ ϧ LƴǘŜƭƭ tǊƻǇ мпΤ !ƴŘǊŞǎ DǳŀŘŀƳǳȊ DƻƴȊłƭŜȊΣ ΨhǇŜƴ 
{ŎƛŜƴŎŜΥ hǇŜƴ {ƻǳǊŎŜ [ƛŎŜƴǎŜǎ ƛƴ {ŎƛŜƴǘƛŦƛŎ wŜǎŜŀǊŎƘΩ (2006) 7 N.C. J. L. & Tech. 321. 

170
 See CC Public Patent Licence <http://wiki.creativecommons.org/CC_Public_Patent_License> accessed 10 

May 2013. 

171
 See The GreenXchange: Accelerating Sustainable Innovation Through IP Sharing <http://greenxchange.cc> 

accessed 10 May 2013.  

172
 CC Public Patent Licence (n 170). 

173
 aŀǊƛŀǘŜǊŜǎŀ aŀƎƎƛƻƭƛƴƻ ŀƴŘ aŀǊƛŀ [ƛƭƭŀ aƻƴǘŀƎƴŀƴƛΣ ΨCǊƻƳ hǇŜƴ {ƻǳǊŎŜ {ƻŦǘǿŀǊŜ ǘƻ hǇŜƴ tŀǘŜƴǘƛƴƎ ς 
²ƘŀǘΩǎ bŜǿ ƛƴ ǘƘŜ wŜŀƭƳ ƻŦ hǇŜƴƴŜǎǎΚΩ όнлммύ пнόтύ LL/ улпΣ улр όanalysing the open patenting phenomenon 
against the backdrop of Open Source Software). See also Katherine M Nolan-{ǘŜǾŀǳȄΣ ΨhǇŜƴ {ƻǳǊŎŜ .ƛƻƭƻƎȅΥ ! 
aŜŀƴǎ ǘƻ !ŘŘǊŜǎǎ ǘƘŜ !ŎŎŜǎǎ ϧ wŜǎŜŀǊŎƘ DŀǇǎΩ όнллтύ но {ŀƴǘŀ /ƭŀǊŀ /ƻƳǇǳǘŜǊ ϧ IƛƎƘ ¢ŜŎƘ [ W нтмΦ 

http://sciencecommons.org/about
http://wiki.creativecommons.org/Patent_Tools_Public_Discussion
http://wiki.creativecommons.org/CC_Public_Patent_License
http://greenxchange.cc/
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Linux operating system,174 and the BiOS Project, which guarantees open access to some 

patented and not-patented biological materials,175 in exchange for the right to use the 

commons, have set up licences including both a Ψnon-challenging clause,Ω a Ψgrant-back 

clause on improvementsΩ and a Ψviral clauseΩ forcing members to assign or license patents 

included in the pool only subject to the terms of the pool licence. On the other hand, 

projects like GreenXchange do not seem to be concerned by free riding and do not include a 

grant-back and viral clause but only non-challenging clauses. In contrast, GreenXchange 

licensing models provide a path to commercialisation with a scheme of rules for the 

payment of royalties that the participants have the option of charging.176 

1.4 THE OPEN ACCESS MOVEMENT IN ACADEMIC PUBLISHING 

As part of this ongoing discourse about open access and cultural commons, Open Access 

Publishing (OAP) has been emerging as a global movement that drives the renewed 

emphasis on open science and the global request for access to knowledge. Open access 

publishing ς or open access to scholarship ς endorses the goal of allowing information to 

flow more freely among researchers and the public at large as a reaction to perceived pitfalls 

in the present system of circulation of academic knowledge and the dematerialisation of 

scholarly publishing after the advent of electronic publishing and Internet distribution.177 

The profound interrelation between OAP and digitisation ς and more generally the nexus of 

causality between digitisation and open access ς is acutely exposed by Jean Claude Guédon: 

                                                           
174

 See Open Invention Network <http://www.openinventionnetwork.com> accessed 10 May 2013. 

175
 See BiOS <http://www.cambia.org.au/daisy/bios/home.html> accessed 10 May 2013.  
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 For a discussion of scholarly electronic communication, see Charles W Bailey, Scholarly Electronic Publishing 

Bibliography (Digital Scholarship 2010) <http://www.digital -scholarship.org/sepb> accessed 16 May 2013; 
Christine L Borgman, Scholarship in the Digital Age: Information, Infrastructure, and the Internet (MIT Press 
2007) (discussing the Ψrevolutionary, discontinuity scenario and the evolutionary, continuity scenarioΩ as 
possible reactions to digitisation of scholarship and noting that most likely the scenario falls in between the 
Ψelectronic publishing reform movementΩ ς claiming inevitable universal adoption of electronic media with all 
fields converging on the use of the same forums for electronic publications ς and the Ψsocial shaping of 
technologyΩ perspective ς acknowledging that scholarly communities will influence the development and 
adoption of different technologies); Rob Kling and Ewa CallŀƘŀƴΣ Ψ9ƭŜŎǘǊƻƴƛŎ WƻǳǊƴŀƭǎΣ ǘƘŜ LƴǘŜǊƴŜǘ ŀƴŘ {ŎƘƻƭŀǊƭȅ 
/ƻƳƳǳƴƛŎŀǘƛƻƴΩ όнллоύ от !ƴƴǳŀƭ wŜǾ ƻŦ LƴŦƻ {Ŏƛ ϧ ¢ŜŎƘ мнт 
<https://scholarworks.iu.edu/dspace/bitstream/handle/2022/1087/wp01-04B.html> accessed 27 January 
2013; Carol Tenopir and Donald W King, Towards Electronic Journals: Realities for Scientists, Librarians and 
Publishers (Special Library Association 2000);  Robin P Peek & Gregory B Newby (eds), Scholarly Publishing: The 
Electronic Frontier (MIT Press 1996). Tenopir and King, Towards Electronic Journals (n 177) 
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Open Access is not an end in itself; it is merely a symptom of deeper processes linked 

to the growing role of digitization in our civilization. It is digitization that brings about 

opportunities for profound shifts in power. Open Access simply defines a battle front 

that refers to the challenges being thrown at the architectures of control supported 

by publishers. Like a litmus test, the quest for Open Access reveals an architecture of 

control on the wane.178 

The open access movement in scholarly publishing was inspired by the dramatic increase 

in prices for journals and publisher restrictions on the reuse of information. ΨPrice barriersΩ 

and Ψpermission ōŀǊǊƛŜǊǎΩ have been increasingly turning open access into a new ΨǇǊƛƴŎƛǇƭŜΩ in 

scholarship and research that has been promoted globally.179 !ǎ WƻƘƴ ²ƛƭƭƛƴǎƪȅ ƴƻǘŜŘΣ Ψopen 

access could be the next step in a tradition that includes the printing press and penny post, 

public libraries and public schools. It is a tradition bent on increasing the democratic 

circulation of knowledge ώ Φ Φ Φ ϐΩΦ 180 ¢ƘŜ ŀŘǾŜƴǘ ƻŦ  ΨƻǇŜƴ ŀŎŎŜǎǎΩ publishing offers a new 

model for the operation of scholarly journals, and its promise is reflected in the expanding 

literature devoted to this pioneering concept.181 As a general rule, open access refers to a 

publishing model where the research institution or the party financing the research pays for 

publication and the article is then freely accessible. In particular, open access refers to free 

and unrestricted world-wide electronic distribution and availability of peer-reviewed journal 

literature.182 However, open access to books and monographs seems to be an equally 

relevant goal of the OAP movement, although at an earlier stage of development. 

According to Peter Suber, the de facto spokesperson of the OAP movement,183 Ψ[o]pen 

access (OA) is free online access [ . . . ] OA literature is not only free of charge to everyone 

with an internet connection, but free of most copyright and licensing restrictions. OA 

literature is barrier-free literature produced by removing the price barriers and permission 
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barriers that block access and limit usage of most conventionally published literature, 

whether in print or onlineΩΦ184 Other authors have stressed that the extent of the OAP notion 

ǎƘƻǳƭŘ ōŜ ΨǾŜǊȅ ǿƛŘŜ ƛƴŘŜŜŘΩ and that Ψwhenever possible neither use, nor the ability to 

participate in the fine-tuning of the system, should be restricted to professional ǎŎƘƻƭŀǊǎΩΦ185 

This notion goes ƘŀƴŘ ƛƴ ƘŀƴŘ ǿƛǘƘ ǘƘŜ ƛŘŜŀ ƻŦ ΨŘŜƳƻŎǊŀǘƛȊƛƴƎ ƛƴƴƻǾŀǘƛƻƴΩΣ186 initially 

developed in software communities, meaning ŀ ǿƻǊƭŘ Ψof potential colleagues rather than a 

ǳƴƛǾŜǊǎŜ ƻŦ ǇŀǎǎƛǾŜ ŎƻƴǎǳƳŜǊǎΩΦ187  

Therefore, the aŎŀŘŜƳƛŎǎΩ ǊŜŀŎǘƛƻƴ ŀƎŀƛƴǎǘ ǘƘŜ Ψcost of knowledgeΩ ς also known as the 

serial crisis ς is on the riseΣ ŜǎǇŜŎƛŀƭƭȅ ŀƎŀƛƴǎǘ ǘƘŜ ǇǊŀŎǘƛŎŜ ƻŦ ŎƘŀǊƎƛƴƎ Ψexorbitant high prices 

for ώ Φ Φ Φ ϐ ƧƻǳǊƴŀƭǎΩ and ƻŦ Ψsell[ing] journals in very large bundlesΩΦ188 As Reto Hilty has noted, 

ǘƘŜ ǇǊƛŎŜ ƛƴŎǊŜŀǎŜ ƻŦ ǇǳōƭƛǎƘŜǊǎΩ ǇǊƻŘǳŎǘǎ ς ǿƘƛƭŜ ǇǳōƭƛǎƘŜǊǎΩ Ŏƻǎǘǎ ƘŀǾŜ ǎǳƴƪ ŘǊŀƳŀǘƛŎŀƭƭȅ ς 

has forced the scientific community to react by implementing open access options, because 
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antiquated copyright laws have failed to bring about a reasonable balance of interests.189 

Universities, libraries and governments around the world have examined journal prices and 

availability and expressed dissatisfaction with the nature of the current business model for 

scientific publishing. In an August 2004 report, the UK House of Commons Science and 

Technology Committee ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ Ψprovision of [academic] journals in the UK is 

unsatisfactorȅ ώ Φ Φ Φ ϐ ŘǳŜ ǘƻ ŀ ŎƻƳōƛƴŀǘƛƻƴ ƻŦ ǇǳōƭƛǎƘŜǊǎΩ ǇǊƛŎƛƴƎ ǇƻƭƛŎȅ ŀƴŘ ǘƘe inadequacy of 

ƭƛōǊŀǊȅ ōǳŘƎŜǘǎΩ ŀƴŘ Ψthe practice of some of the larger commercial publishers of άbundlingέ 

content together to be sold as one product is having a negative impact on smaller publishers 

and on the ability of libraries to purchase the jouǊƴŀƭǎ ǊŜǉǳƛǊŜŘ ōȅ ǘƘŜ ŎƻƳƳǳƴƛǘȅΩΦ190 The 

Scottish Confederation of University and Research Libraries together with the National 

Library of Scotland reached very similar conclusions. In a declaration ƪƴƻǿƴ ŀǎ ǘƘŜ ΨScottish 

5ŜŎƭŀǊŀǘƛƻƴ ƻƴ hǇŜƴ !ŎŎŜǎǎΩ, issued in October 2004, they noted that the Ψsubscription-

based system severely restricts access ǘƻ ƭŜŀŘƛƴƎ ŜŘƎŜ ǊŜǎŜŀǊŎƘΩ ŀƴŘ ǘƘŀǘ Ψ[t]he kind of profit 

that is being made by some of the very large commercial publishers is inappropriate in that it 

is predicatŜŘ ƻƴ ǇǳōƭƛŎƭȅ ŦǳƴŘŜŘ ǊŜǎŜŀǊŎƘΩΦ191 In the United States, for example, Cornell 

University noted with disapproval in a 2003 resolution on university library policies that its 

library budget has increased by 149% from 1986 to 2001, while the number of periodicals 

purchased grew by only 5%.έ192 

In a recent article published by The Guardian, George Monbiot highlighted the unfairness 

of the system of academic publishing by noting, with specific reference to academic 

publishers, such as Elsevier, Springer or Wiley-Blackwell, that Ψ[w]hat we see here is pure 

rentier capitalism: monopolising a public resource then charging exorbitant fees to use it. 

Another term for it is economic parasitism. To obtain the knowledge for which we have 
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ŀƭǊŜŀŘȅ ǇŀƛŘΣ ǿŜ Ƴǳǎǘ ǎǳǊǊŜƴŘŜǊ ƻǳǊ ŦŜǳ ǘƻ ǘƘŜ ƭŀƛǊŘǎ ƻŦ ƭŜŀǊƴƛƴƎΦέ193 The parasitism lies in a 

monopoly over content that the academic publishers do not create and do not pay for. The 

researchers, willing to publish with reputable journals, surrender their copyright for free. 

Most of the time, the production of that very content ς now monopolised by the academic 

publishers ς was funded by the public, through government research grants and academic 

incomes. 

Equally, permission hurdles involved with access to and re-use of scholarship have played 

a relevant role in the OAP movement. Having his draft articles removed from the Social 

Science Research Network (SSRN) at the request of the copyright-holder, the California Law 

Review, after his work had been published and made available in commercial databases, Dan 

Hunter coined the  term Ψwalled gardensΩ to refer to permission barriers of academic 

publishing.194 These databases create the Ψwalled gardensΩ that restrict access to paid 

subscribers. As Nancy Kranich, former president of the American Library Association, has 

noted, ǘƘŜ Ψwalled gaǊŘŜƴΩ promotes a process of online enclosure that poses Ψan increasing 

threat to democratic principles of informed citizens and academic principles of building on 

tƘŜ ǎƘƻǳƭŘŜǊǎ ƻŦ ƎƛŀƴǘǎΩΦ195  

The reaction to price and permission barriers to scientific scholarship has turned into an 

open access movement in scholarly publishing,196 which now has a long history dating back 

to projects in the 1990s and fast developing in the last decade.197 Since that time on, the 
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movement has grown in importance through a number of initiatives that have shaped its 

principles and goals, enhanced practical implementations and promoted global attention 

and related policy reactions. 

1.4.1 The Three Bs: Budapest , Berlin and Bethesda  

A major theoretical boost to the OAP movement was given over a 20-month period from 

2001 to 2003 by three initiatives, and their related declarations, that came to be known as 

the ΨThree BsΩ. The first was the Budapest Initiative in February 2002, then the June 2003 

Bethesda Statement on Open Access Publishing, and finally the October 2003 Berlin 

Declaration on Open Access to Knowledge in the Sciences and Humanities. Before turning to 

a brief description of these three main OAP declarations, it is also worth mentioning, as part 

of the theoretical process that led to the definition of the general principles shaping the OAP 

movement, the Statement on Open Access to Scholarly Literature and Research 

Documentation adopted by the International Federation of Library Associations (IFLA) in the 

Hague on 5 December 2003.198 

The Budapest Open Access Initiative (BOAI) was the result of a Conference organised in 

Budapest by the Open Society Institute, a branch of the Open Society Foundations, a 

philanthropic endeavour created by George Soros, in December 2011.199 The BOAI 

Declaration was issued shortly thereafter on 14 February 2002. The purpose of the BOAI was 

ǘƻ Ψaccelerate progress in the international effort to make research articles in all academic 

fields freely available on the inteǊƴŜǘΩΦ From the Budapest Open Access Initiative stems an 

oft-quoted definition of OA that includes free reuse and redistribution of OA material by 

anyone: 

By Ψopen accessΩ to this literature, we mean its free availability on the public internet, 

permitting any users to read, download, copy, distribute, print, search, or link to the 

full texts of these articles, crawl them for indexing, pass them as data to software, or 

use them for any other lawful purpose, without financial, legal, or technical barriers 

other than those inseparable from gaining access to the internet itself. The only 

constraint on reproduction and distribution, and the only role for copyright in this 
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domain, should be to give authors control over the integrity of their work and the right 

to be properly acknowledged and cited.200 

At the time of the tenth anniversary of the BOAI, the Open Society Foundation launched 

BOAI 10 including a new set of guidelines and recommendations. The recommendations 

strengthen and crystallise the advancements that the open access movement has made in 

the last decade. BOAI 10 seeks the promotion of (i) the development of Open Access policies 

in institutions of higher education and in funding agencies, (ii) the open licensing of scholarly 

works, (iii) the development of infrastructure such as Open Access repositories and creating 

standards of professional conduct for Open Access publishing. The recommendations also 

establish a new goal of achieving Open Access as the default method for distributing new 

peer-reviewed research in every field and in every country witƘƛƴ ǘŜƴ ȅŜŀǊǎΩ ǘƛƳŜΦ201 

The Bethesda Statement on Open Access Publishing was released on 20 June 2003 by a 

group of interested parties, including funding agencies, scientific societies, publishers, 

librarians, research institutions and individual scientists, gathering together at the 

headquarters of the Howard Hughes Medical Institute in Chevy Chase, Maryland. The 

Bethesda Statement endorsed the goal of stimulating Ψdiscussion within the biomedical 

research community on how to proceed, as rapidly as possible, to the widely held goal of 

providing open access to the primary scientific literature.Ω202 The Bethesda Statement 

identified an Open Access Publication as one that meets two conditions: 

1. The author(s) and copyright holder(s) grant(s) to all users a free, irrevocable, 

worldwide, perpetual right of access to, and a license to copy, use, distribute, 

transmit and display the work publicly and to make and distribute derivative 

works, in any digital medium for any responsible purpose, subject to proper 

attribution of authorship, as well as the right to make small numbers of printed 

copies for their personal use. 

2. A complete version of the work and all supplemental materials, including a copy 

of the permission as stated above, in a suitable standard electronic format is 

deposited immediately upon initial publication in at least one online repository 

that is supported by an academic institution, scholarly society, government 

agency, or other well-established organization that seeks to enable open access, 
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unrestricted distribution, interoperability, and long-term archiving (for the 

biomedical sciences, PubMed Central is such a repository).203 

The major catalyst for open access at the European level was provided by the so-called 

Berlin Conferences.204 The first Berlin Conference was organised in 2003 by the Max Planck 

Society and the European Cultural Heritage Online (ECHO) project to discuss ways of 

providing access to research findings. Annual follow-up conferences have been organised 

ever since.205 The most significant result of the Berlin Conference was the Berlin Declaration 

on Open Access to Knowledge in the Sciences and Humanities (ΨBerlin DeclarationΩ), including 

the goal of disseminating knowledge through the open access paradigm via the Internet.206 

The unique feature of the Berlin Declaration is the focus on the scientific requirements that 

the materials that should be disseminated through open access should meet. The experts 

gathering together in Berlin stated: Ψ[w]e define open access as a comprehensive source of 

human knowledge and cultural heritage that has been approved by the scientific 

community.Ω207 The Berlin Declaration has been signed by hundreds of European and 

international institutions.  

For the sake of simplicity, Suber has distilled the commonalities of these three statements 

into the ΨBBB definition of Open AccessΩ by noting that there is uniformity in the core 

concept of removing price and permission barriers.208 Although the definitions may differ in 

part, other recurring commƻƴ ǇǊƛƴŎƛǇƭŜǎ ŜƴŎƻƳǇŀǎǎ ŀǳǘƘƻǊǎΩ ŎƻƴǎŜƴǘ ƻƴ ǿƘƛŎƘ ƻǇŜƴ ŀŎŎŜǎǎ 

must always depend and flexibility on removing barriers to commercial use or imposing a 

specific policy on derivative works.209 ¢ƘŜ ΨǘƘǊŜŜ .ǎΩ tend to maiƴǘŀƛƴ ǘƘŜ Ψdefinition of open 

access [ . . . ] an evolving and flexible concept with policy space to test new elements as they 
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ōŜŎƻƳŜ ƴŜŎŜǎǎŀǊȅΩ ŀƴŘΣ ŀǎ aŀƴƻƴ wƻǎǎ Ƙŀǎ ƴƻǘŜŘΣ Ψthe challenge is to keep it simple and not 

confusing, yet complex enough to accoƳƳƻŘŀǘŜ ŘƛǾŜǊǎƛǘȅΩΦ210 

1.4.2 SPARC and Civil Society 

Together with OAP declarations, the open access movement was boosted by countless 

initiatives of which the Scholarly Publications Access Resource Coalition (SPARC) is one of the 

most prominent.211 SPARC is an international alliance of academic and research libraries 

which promotes open access to scholarship with currently over 800 institutions in Australia, 

China, Europe, Japan and North America.212 It was launched in 1997 as a reaction to the 

Ψserial crisiǎΩΦ In 2001, SPARC joined forces with European organisations to establish SPARC 

Europe.213 SPARC was developed by the Association of Research Libraries to address 

Ψimbalances in tƘŜ ǎŎƘƻƭŀǊƭȅ ǇǳōƭƛǎƘƛƴƎ ǎȅǎǘŜƳΩΣ including supporting and promoting open 

access.214 .ŀǎƛŎŀƭƭȅΣ {t!w/ ƛǎ ŀ ΨŎŀǘŀƭȅǎǘ ŦƻǊ ŀŎǘƛƻƴΩΣ which is aimed at reducing barriers to 

access, sharing and use of scholarship by promoting the understanding and implementation 

of OA policies and practices for scholarly research outputs, with a primary focus on journal 

literature, but with an evolving interest in OA in research outputs of all kinds.215 As the 

SPARC website claims, its pragmatic focus is on educating stakeholders, advocating policy 

changes and incubating real-world demonstrations of business and publishing models that 

Ƴŀȅ Ψstimulate the emergence of new scholarly communication models that expand the 

dissemination of scholarly research and reduce financial pressures on librariesΩΦ216 The 
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coalition members of SPARC support the project through fees to cover the operating 

expenses and build a capital fund to finance its programmes. 

However, additional coalitions are forming to join SPARC in its quest for OA and OAP. 

Merging together the interest of two different groups of OA publishers, commercial 

publishers and independent scientist/scholar publishers, the Open Access Scholarly 

Publishers Association (OASPA) was launched in нллу Ψǘƻ support and represent the interests 

of Open Access (OA) journal and book publishers globally in all scientific, technical, and 

scholarly disciplinesΩΦ217 OASPA promotes its goal by exchanging information related to OAP, 

setting OAP standards, supporting the development of OA business and publishing models, 

educating the community on the benefits and value of OAP and advocating for Gold OA.218 

OASPA may soon acquire a leading role in the OAP movement as it has been joined so far by 

the majority of the most relevant OAP players and advocates. Additionally, in a forward-

looking move, OASPA has recently adapted its membership to include book publishers who, 

increasingly, are engaged with or investigating possibilities for OA book publishing.219 

1.4.3 OA Publication Models: Green, Gold, Gratis and Libre  

The BBB definition that Suber has distilled is extremely inclusive in order to re-comprehend 

the entire variety of OAP types. In this regard, four major categories of OAP have been 

identified by the literature: green, gold, gratis and libre. The OA publication models mainly 

depend on the delivery mechanism of the articles and status of the traditional barriers to 

access. The distinction in the delivery mechanism of the OA research outputs has 

traditionally been connected with the chromatic qualifiers, gold and green, indicating 

whether the work is available OA via a journal (gold OA) or by way of a repository (green 

OA). The distinction between green and gold OAP was first theorised by Stevan Harnad and 

others a decade ago.220 The Open Access Scholarly Publishers Association (OASPA), has 

noteŘ ǘƘŀǘ ΨώƎϐold OA refers to implementing the free and open dissemination of original 

scholarship by publishers, as opposed to Green OA, in which free and open dissemination is 
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achieved by archiving and making freely available copies of scholarly publications that may 

or may not have been previously published.Ω221 Thus an article published in an open access 

journal is considered gold OA, whereas a pre-print article deposited within an institutional 

repository to be published in a conventional journal available only via subscription is an 

example of green OA.  

It is worth mentioning that the Immediate Deposit/Optional Access (ID/OA) has also been 

proposed as a compromise model where publishers do not endorse green OA or require an 

embargo period before the research output can be published OA. In the ID/OA scenario the 

author would immediately deposit an article in a repository upon acceptance for publication, 

but set only the metadata on OA.222 This model should be coupled with a semi-automated 

email print request button ς which is enabled in repositories such as DSpace and EPrint223 ς 

allowing any potential user to request a single copy of the deposited draft by email on an 

individual basis, which falls under fair use.224 

The status of other barriers to access, such as price and permission for reuse, are 

indicated by the terms gratis and libre. The distinction has been made popular by Peter 

Suber, who borrowed the gratis/libre language from the world of software.225 In contrast to 

the gold/green distinction, which answers the question how the content is delivered, the 

gratis/libre distinction answers the question how open the content is.226 A gratis OA 

publication is free of price barriers as the publication is openly available, free of charge. The 

business models for achieving these results are various ς including the most common system 

whereby publishers charge ǘƘŜ ŀǳǘƘƻǊ ŀ ŦŜŜ ǘƻ ΨŦǊŜŜΩ ǘƘŜ ǿƻǊƪ ς and we will return to these 

in Section III of this study. A publication is considered libre if price barriers are removed and 

at least some permissions barriers are also relaxed. In the libre OA scenario, therefore, the 

content is also free of some copyright restrictions. 
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~peters/fos/newsletter/08-02-06.htm> accessed 1 July 2013. 
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According to some authors, a distinction within a broader OAP domain has also been 

made between models which completely meet the requirements stated by the OAP 

principles we have reviewed earlier, and especially the BBB definition of OAP, and many 

other models which do not totally fulfil the purpose intended in the OA declarations.227 

Therefore, OA has been distinguished in true OA models and hybrid models. In this respect, 

true OA would include self-archiving in subject-based or institutional repositories, basically 

what we have referred to above as green OA, and OA journals, or gold OA. Hybrid models 

have been further distinguished, for example by Bernius and others, as optional OA, 

retrospective OA, delayed OA or partial OA, which refer respectively to OA granted upon 

ŀǳǘƘƻǊǎΩ ŘŜŎƛǎƛƻƴ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ǇŀȅƳŜƴǘ ƻŦ ŀ ŦŜŜΣ ǘƻ ǊŜǘǊƻ-digitised files such as older 

journals volumes, after an embargo period, or to some parts of the journals.228 However, 

additional distinctions and categorisations have been attempted and we will return to some 

of these when discussing OA business models more specifically in Section III of this study. 

1.4.4 OA Publication Channels  

Besides the establishment of the h!t ƳƻǾŜƳŜƴǘΩǎ ŎƻǊŜ ǇǊƛƴŎƛǇƭŜǎ in declarations and 

literature, the practical implementation of these principles has occurred through the 

emergence of OA publications, which have been delivered via traditional publication 

channels such as repositories, journals and, more recently, books.229 

1.4.4.1 OA Repositories 

Electronic repositories give authors the ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ŀǊŎƘƛǾŜ ŘƛƎƛǘŀƭ ΨŜ-ǇǊƛƴǘǎΩΦ ¢ƘŜ ǎŎƘƻƭarly 

works archived by authors ς an action which is usuallȅ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ΨǎŜƭŦ-ŀǊŎƘƛǾƛƴƎΩ ς may 

be either working papers that ƘŀǾŜ ƴƻǘ ȅŜǘ ōŜŜƴ ǇǳōƭƛǎƘŜŘΣ ŀƭǎƻ ŎŀƭƭŜŘ ΨǇǊŜǇǊƛƴǘǎΩΣ or articles 

already published by a journal, known as ΨǇƻǎǘǇǊƛƴǘǎΩΦ There are two main categories of 

repositories: disciplinary or subject-specific repositories and institutional repositories. 

Subject-specific Repositories, or open online databases, where authors may deposit pre-

publication versions of their articles, together with supporting data and other materials, 

have been perhaps the first practical expression of  the emergence of an open access 

publishing movement. In particular, the ArXiv database in high energy physics and related 

fields ς which was established in 1991 ς may be regarded as the pioneering initiative among 
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open online databases.230 Subject-specific or subject-based repositories bundle together 

research outputs of specific scientific disciplines regardless of the institutional affiliation of 

the researchers.231 The Institutional Repository (IR) or the OA archive has been seen as the 

most cost-effective route to providing maximal access to publicly funded research.232 IRs 

bundle together the research output of an institution, such as a university or research 

centre, in order to make it available to the public.233 IRs have emerged later than subject-

based repositories. Since the first IRs were developed around ten years ago ς such as Eprints 

at Southampton,234 D-Space at MIT,235 the Digital Academic Repositories (DARE) programme 

in the Netherlands,236 later integrated into the National Academic Research and 

Collaborations Information System (NARCIS),237 and the Focus on Access to Institutional 

Resources (FAIR) run by JISC in the United Kingdom238 ς their number has grown very 

rapidly.  

The OpenDOAR is perhaps the most authoritative directory of academic open access 

repositories239 and one of the SHERPA services including RoMEO and JULIET, run by the 
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Centre for Research Communications, which is hosted by the University of Nottingham and 

currently funded by the Joint Information Systems Committee (JISC).240 OpenDOAR has over 

2,300 listings included in its database and, through its statistical charts, shows a steady 

increase from the 866 repositories listed at the end of 2006, to 1,100 in 2007, 1,300 in 2008, 

1,600 in 2009, 1,900 in 2010, 2,200 in 2011 and 2,300 in 2012.241 By far the majority of these 

repositories are in the English language.242 Almost 50 per cent of the repositories are located 

in Europe, 20 per cent in North America, 17 per cent in Asia, 8 per cent in South America, 3 

per cent in Africa and 2.5 per cent in Australasia.243 The United States is by far the country 

hosting most repositories with 17 per cent, followed by the United Kingdom with 9 per cent, 

Germany with 7 per cent and Japan with 6 per cent.244 With the inclusion of India, Poland 

and Italy, seven countries host more than 50 per cent of the worldwide OA repositories.  

The large majority of repositories (83 per cent) fall into the institutional category, being an 

institutional or departmental repository; disciplinary repositories or cross-institutional 

subject repositories account for 10.6 per cent; archives aggregating data from several 

subsidiary repositories amount to 4.1 per cent, and repositories for governmental data to 

2.5 per cent.245 Most of these repositories are multidisciplinary, generally being institutional 

repositories, whereas the majority of the disciplinary repositories can be found in Health and 

Medicine, followed by History and Archeology, Business and Economics, Law and Politics and 

General Science.246 As for the content type included in OA repositories, this is quite 

miscellaneously distributed. Journal articles have been found in the majority of repositories 

(1,570), followed by theses and dissertations (found in 1,237 repositories), unpublished 

reports and working paper (831), book chapters and sections (822), conference and 
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workshop papers (812), multimedia (544), bibliographic references (422), learning objects 

(356), datasets (86), patents (66) and software (35).247 

The interplay between OAP and open source software emerged at an early stage in self-

archiving. In 2000, Eprints released by the University of Southampton was made freely 

available in order to provide libraries and other institutions with the tools to set up similar 

archives.248 Around the turn of the century, several special open source systems were 

developed specifically for managing eprint archives, such as ePrints, DSpace or 

Fedora/Fez.249 Reporting on the usage of OA repository software, OpenDOAR listed, out of a 

total of 2,359 repositories, 41.2 per cent using DSpace, 14.8 per cent using Eprints, 4.2 per 

cent using Digital Commons and 2.9 per cent using OPUS, whereas the remaining 

repositories are listed as running unknown software or other types of software.250 Looking at 

the infrastructural characteristics of  subject-specific and institutional repositories, it is worth 

noting that only a small percentage of subject repositories have their own IT infrastructure, 

whereas the large majority of small and medium-sized repositories are run on top of OA 

repository software, such as Eprints, D-Space and Opus.251 In contrast, IRs fall naturally into a 

ǳƴƛǾŜǊǎƛǘȅΩǎ organisation, often a library, and almost all the IRs have been created using OA 

solutions.252  

The Open Archives Initiative (OAI) has addressed the problem of consistent classification 

of the contents of individual databases of preprints and other materials. OAI has laid down 

standards for the metadata that should be associated with the item and outlined a Protocol 

for Metadata Harvesting (OAI-PMH) which enables the metadata from different archives to 

be gathered together into a single searchable whole.253 If the repository complies with the 
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OAI-PMH, users can utilise federated searching across all repositories. In addition, all major 

institutional repositories are now indexed by Google Scholar, although a low indexing ratio 

has been shown for many IRs in Google Scholar.254 

1.4.4.2 Open Access Journals 

In order to promote and map the diffusion of OA journals, the Lund University Libraries 

started the Directory of Open Access Journals (DOAJ) in February 2003.255 Aiming at 

comprehensive coverage, the DOAJ is intended to expand the Ψvisibility and ease of use of 

open access scientific and scholarly journals thereby promoting their increased usage and 

impact.256 This ten-year project builds upon the BOAI definition of OA and defines OA Ψas 

journals that use a funding model that does not charge readers or their institutions for 

access.Ω257 DOAJ sets additional requirements for listing OA journals in its directory, such as 

quality control, including peer review, and regular publication of research articles in 

consecutively numbered and dated issues.258 

Since the inception of the open-access initiative in 2001, there are now almost 10,000 

open access journals and their number is constantly on the rise.259 Laakso and others have 

studied the development of open access journal publishing in the first decade of this 
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century.260 The results show a very rapid growth of OA publishing. From 2000 to 2010 the 

annual growth rate has been 18 per cent for the number of journals and 30 per cent for the 

number of articles. Still, Laakso and others note that these figures are remarkable if 

contrasted with the reported 3.5 per cent volume increase in journal publishing in general. 

Additional OA models, such as articles made OA by publishers with a delay and individual 

author-paid OA in subscription journals, have grown exponentially in the last decade, 

together with the presence of commercial publishers on the OA scene.261 In particular, 

commercial publishers, who have been little involved in the early years of OA publishing, 

have shown the most dramatic development since 2005, becoming the most common 

publishers of OA articles and jumping from 13,400 articles in 2005 to 119,900 in 2011.262 

Laakso and Björk have quantified 49 per cent of all OA articles as being from journals 

requiring article-processing fees.263 Additionally, approximately 17 per cent of the 1.66 

million articles published during 2011 and indexed in Scopus264 ς the most comprehensive 

article-level index of scholarly articles ς are available OA through journal publishers: 11 per 

cent of them in full immediate open access, 0.7 per cent as author-paid OA in subscription 

journals, and the remainder in journals that have a maximum OA delay of twelve months.265 

Major increases in the rate of OA journals from 2005 to 2011 have been registered 

respectively in Asia, Europe and United States. Latin America shows an early adoption of OA 

journals with numbers superior to North America and Asia in 2000 and 2005, but the region 

has not increased its output at a similar rate to Asia, Europe and North America, who have 

multiplied their outputs between 2005 and 2011.266 
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From an IT infrastructure perspective, most journals use either proprietary systems or 

open software systems. As in the case of repositories, several special open source systems 

were developed in the last decade or so specifically for publishing journals,267 such as 

DpubS,268 Hyperjournal, or the Open Journal Systems. The last of these is the most widely 

used open source software for the management and publishing of journals and was 

developed as part of the Public Knowledge Project at Stanford under the direction of John 

Willinsky.269 Also, collaborative or third party platforms, such as Scielo,270 J-Stage271 and 

Highwire press have been used for the publication of accepted papers by a large number of 

established journals. For example, {ǘŀƴŦƻǊŘΩǎ IƛƎƘǿƛǊŜ tǊŜǎǎ ς a library initiative providing 

electronic publishing support to a large number of publishers including scholarly societies 

and non-profit publishers ς has created the largest archive of free full-text science 

worldwide, assisting in the online publication of almost 2.4 million delayed OA (usually 12 

months) articles out of a total of more than 7.1 million articles published through its e-

platform.272 

1.4.4.3 Open Access Books 

Although at an early stage, open access publishing is being promoted also in the domain of 

books and monographs. The Open Access Publishing in European Networks (OAPEN) is the 

leading initiative in this context and aims at working with publishers to build a quality 

controlled collection of OA books.273 OAPEN has several national counterparts, including 

OAPEN UK. Interest in OAP of academic books seems to be definitely on the rise, especially 

in the humanities and social sciences sector, which is the sector most concerned with the 

future of academic monographs. This may also be reflected by a large conference recently 

organised by JISC and OAPEN and hosted by the British Library, which gathered together 
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hundreds of international attendees.274 Several OA books business models, as we will 

investigate in detail in Part III of this study, have been trialled to date by individual 

publishers, such as OpenBook Publishers,275 or consortia projects, such as Knowledge 

Unlatched.276 

1.4.5 Open Access Publishing in the STEM Subjects 

The ratio of OAP varies considerably according to the academic field. Scholars in the physical 

and biological sciences have led the way in showing the viability of Internet based, open 

access scholarly publishing. As mentioned earlier, the ArXiv e-print platform was launched in 

1991 by physicists at Cornell University and has become one of the most successful OA 

digital archives in the sciences. As Matthew White has noted, the pioneering success of the 

ArXiv initiative has the merit of having outlined first the inadequacy of journals in 

communicating, by placing an emphasis on the article as opposed to the journal and 

questioning the validity of the relationship between the journal and the evaluation 

process.277 Initially established by Paul Ginsparg as a server which provided colleagues in the 

physics community with a platform on which to store and access research papers, ArXiv has 

turned into a worldwide community-sustained, moderated scholarly communication forum, 

whose content is free and OA to individual users and can be deposited by the individual 

researchers in the archive for free. 278 To date ArXiv offers open access to approximately 

850,000 e-prints in Physics, Mathematics, Computer Science, Quantitative Biology, 

Quantitative Finance and Statistics, with around 50 million downloads from all over the 

world.279 

Today, the sciences are still the largest feeders of the open access movement in scholarly 

publishing. OA publication volume has grown within all major scientific disciplines; however, 

biomedicine has seen a particularly rapid 16-fold growth from 7,400 articles in 2000 to 
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120,900 articles in 2011.280 The sciences seem to show a trend towards the increasing 

emergence of new OA journals.281 In the biomedical field, this has become a well-marked 

path with the majority of OA articles provided through journal websites, either in OA 

journals or as OA articles in the context of a traditional subscription model, whereas in other 

ǎŎƛŜƴǘƛŦƛŎ ŦƛŜƭŘǎ ǘƘŜǊŜ ƛǎ ŀ ƘƛƎƘŜǊ ǊŀǘŜ ƻŦ h! ŀǊǘƛŎƭŜǎ ŀǾŀƛƭŀōƭŜ ŦǊƻƳ ŀǳǘƘƻǊǎΩ ǿŜōǎƛǘŜǎ ƻǊ 

institutional repositories.282 Commercial publishers, such as John Wiley & Sons, Sage 

Publications and Nature Publishing Group, have launched a growing number of OA 

publications. Highly ranked medical journals, such as The New England Journal of Medicine, 

make each issue free to readers six months after publication.283 The Royal Society, ǘƘŜ ¦YΩǎ 

national academy of science and the publisher among others of the first modern academic 

journal Philosophical Transactions, offers OAP options based on authors-pay models, fully 

open access journals, such as Open Biology, and an OA membership programme to enable 

institutions to encourage OAP through a 25 per cent saving on all article processing 

charges.284 Again, the OA journals published by major OA publishers can be counted in the 

thousands. BioMed Central and Public Library of Science (PLoS), for instance, are 

quintessential examples, offering complete and immediate OA to their journals, mostly 

financed by authorsΩ fees. PLoS ς which publishes the best known scientific OA journal ς 

began with 136 articles in 2006 and now publishes more than 15,000 articles.285 In 2010, a 

milestone moment for PLoS took place with the coverage of all the operating cost with 

revenue for the first time, Ψadding to the growing body of evidence that high-quality open 
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manuscripts could be found using search engines, making the overall OA percentage 20.4 per cent, with 
chemistry having the lowest share (13 per cent), earth science the highest (33 per cent)); Mamiko 
aŀǘǎǳōŀȅŀǎƘƛ ŀƴŘ ƻǘƘŜǊǎΣ Ψ{ǘŀǘǳǎ ƻŦ ƻǇŜƴ ŀŎŎŜǎǎ ƛƴ ǘƘŜ ōƛƻƳŜŘƛŎŀƭ ŦƛŜƭŘ ƛƴ нллрΩ όнллфύ фтόмύ W aŜŘ [ƛōǊ !ǎǎƻŎ 
4. 
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 {ŜŜ wƻŘ W wƻƘǊƛŎƘ ŀƴŘ 5ŀƴƛŜƭ {ǳƭƭƛǾŀƴΣ Ψ¢ǊŜƴŘǎ ƛƴ aŜŘƛŎŀƭ tǳōƭƛǎƘƛƴƎΥ ²ƘŜǊŜ ǘƘŜ tǳōƭƛǎƘƛƴƎ LƴŘǳǎǘǊȅ Lǎ DƻƛƴƎΩ 

(2013) 131όмύ tƭŀǎǘƛŎ ŀƴŘ wŜŎƻƴǎǘǊǳŎǘƛǾŜ {ǳǊƎŜǊȅ мтфΤ tŀǳƭ Y DǳƛƴƴŜǎǎȅΣ Ψ9ǳǊƻǇŜ aƻǾŜǎ /ƭƻǎŜǊ ǘƻ hǇŜƴ-Access 
tǳōƭƛǎƘƛƴƎΩ όнлмнύ срόммύ tƘȅǎƛŎǎ ¢ƻŘŀȅ ннΣ но όǊŜǇƻǊǘƛƴƎ ƛƴǘŜǊǾƛŜǿǎ ǿƛǘƘ ǇǳōƭƛǎƘŜǊǎ ƛƴŎǊŜŀǎƛƴƎƭȅ ǿƛƭƭƛƴƎ ǘƻ ƻŦŦŜǊ 
new OA journals and noting that offering OA-specific journals may be more attractive for authors than gold 
hybrid OA options).  

282
 {ŜŜ .ƧǀǊƪ ŀƴŘ ƻǘƘŜǊǎΣ ΨhǇŜƴ !ŎŎŜǎǎ ǘƻ ǘƘŜ {ŎƛŜƴǘƛŦƛŎ WƻǳǊƴŀƭ [ƛǘŜǊŀǘǳǊŜΩ όƴ 280) (noting that in medicine, 

biochemistry and chemistry publishing in OA journals was more common, while in other fields author-posted 
ŀǊǘƛŎƭŜǎ ŀǊŜ ŘƻƳƛƴŀƴǘύΤ aŀǘǎǳōŀȅŀǎƘƛ ŀƴŘ ƻǘƘŜǊǎΣ Ψ{ǘŀǘǳǎ ƻŦ ƻǇŜƴ ŀŎŎŜǎǎ ƛƴ ǘƘŜ ōƛƻƳŜŘƛŎŀƭ ŦƛŜƭŘ ƛƴ нллрΩ όƴ 280) 
(confirming that in the biomedical field more than 70 per cent of the OA articles were provided through journal 
websites and the rate of self-published articles in personal websites or repositories was quite low). 

283
 See New England Journal of Medicine, About NEJM, Past and Present, NEJM Today <http://www.nejm.org/ 

page/about-nejm/history-and-mission> accessed 10 June 2013. 

284
 See Royal Society Publishing, Open Access Publishing <http://royalsocietypublishing.org/site/authors/ 

open_access.xhtml> accessed 13 June 2013. See also Royal Society, Science as Open Enterprise (n 161). 

285
 See Public Library of Science <http://www.plos.org> accessed 13 June 2013. 

http://www.plosone.org/article/info:doi/10.1371/journal.pone.0011273%20accessed%202%20June%202013
http://www.plosone.org/article/info:doi/10.1371/journal.pone.0011273%20accessed%202%20June%202013
http://www.nejm.org/page/about-nejm/history-and-mission
http://www.nejm.org/page/about-nejm/history-and-mission
http://royalsocietypublishing.org/site/authors/open_access.xhtml
http://royalsocietypublishing.org/site/authors/open_access.xhtml
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access publishing is sustainable.Ω286 Similarly, BioMed Central ς owned by Springer 

Science+Business Media ς is a Science, Technology, Engineering and Medicine (STEM) 

publisher of 255 peer-reviewed OA journals spanning all areas of biology, biomedicine and 

medicine.287 Other well-known OA journal publishers of STEM literature include Hindawi 

Publishing Corporation,288 Dove Press289 and Medknow.290 As an additional example, 

Willinsky and others report the successful story of the OA journal Open Medicine.291 In the 

biomedical sector, OA journals now form an important source of peer-reviewed data for 

medicine, span the gamut of medical literature and are highly trusted, highly referenced, 

indexed and well received.292 As evidence of the acquired reputation of OA journals in the 

biomedical field, major data aggregators ς including PubMed, Index Medicus, PubMed 

Central and OVID ς have open access databases and search platforms dedicated to open 

access material.293 

The leading role of the scientific field in OAP can also be seen with regard to OA mandate 

policies. Funders of scientific and biomedical research, such as the Wellcome Trust in the UK 

and the NIH in the US, have first instituted OA mandate policies, which ς as will be discussed 

in more detail in the last part of this review ς are under consideration by a number of other 
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 Peter Jerram, 2010 PLoS Progress Update (PLoS Blogs, 20 July 2011) <http://blogs.plos.org/plos/2011/ 
07/2010-plos-progress-update> ŀŎŎŜǎǎŜŘ мл WǳƴŜ нлмоΦ {ŜŜ !ƭǎƻ t[ƻ{Σ Ψнлмл tǊƻƎǊŜǎǎ ¦ǇŘŀǘŜΩ όt[ƻ{ нл Wǳƭȅ 
2011) <http://www.plos.org/media/downloads/2011/2010_PLoS_Progress _Update_lo.pdf> accessed 10 June 
2013. 

287
 See BioMed Central The Open Access Publisher, About us <http://www.biomedcentral.com/about> 

accessed 10 June 2013.  

288
 See Hindawi Publishing Corporation <http://www.hindawi.com> accessed 10 June 2013. See also Paul 
tŜǘŜǊǎΣ ΨDƻƛƴƎ !ƭƭ ǘƘŜ ²ŀȅΥ Iƻǿ IƛƴŘŀǿƛ .ŜŎŀƳŜ ŀƴ hǇŜƴ !ŎŎŜǎǎ tǳōƭƛǎƘŜǊΩ όнллтύ нлόоύ [ŜŀǊƴŜŘ tǳōƭƛǎƘƛƴƎ 
191. 

289
 See Dove Press ς Open Access to Scientific and Medical Research <http://www.dovepress.com> accessed 10 
WǳƴŜ нлмоΦ {ŜŜ ŀƭǎƻ wƛŎƘŀǊŘ tƻȅƴŘŜǊΣ Ψ¢ƘŜ hǇŜƴ !ŎŎŜǎǎ LƴǘŜǊǾƛŜǿǎΥ 5ƻǾŜ aŜŘƛŎŀƭ tǊŜǎǎ όOpen and Shut?, 5 
November 2008) <http://poynder.blogspot.it/2008/11/open-access-interviews-dove-medical.html> accessed 
10 June 2013. 

290
 See Wolters Kluwer Health, Medknow <http://www.medknow.com> accessed 10 June 2013 (recently 

acquired by Kluwer Health, proving an increasing interest of academic traditional commercial publishers in 
OAP). 

291
 See John Willinsky and others, Doing Medical Journals Differently: Open Medicine, Open Access, and 

Academic Freedom (2007) 32(3) Canadian Journal of Communication 595, 595-612 <http://www.cjc-
online.ca/index.php/journal/article/view/1952/1986> accessed 1 June 2013. See also Claire Kendall and others, 
Open MediciƴŜ ŀǘ CƛǾŜ ¸ŜŀǊǎΩ όнлмнύ сόнύ hǇŜƴ aŜŘƛŎƛƴŜ ғhttp://www.openmedicine.ca/article/view/533/460> 
accessed 1 June 2013.  
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 wƻƘǊƛŎƘ ŀƴŘ {ǳƭƭƛǾŀƴΣ Ψ¢ǊŜƴŘǎ ƛƴ aŜŘƛŎŀƭ tǳōƭƛǎƘƛƴƎΩ όƴ 281) 181. 
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 See National Center for Biotechnology Information (NCBI), PubMed <http://www.ncbi.nlm.nih.gov/ 

pubmed> accessed 2 June 2013; Index Medicus ς Abbreviations of Journal Titles, <http://www2.bg.am. 
poznan.pl/czasopisma/medicus.php?lang=eng> accessed 2 June 2013; U.S. National Institutes of Health's 
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funding bodies worldwide. In order to enhance the public value of grant-funded research, 

the UK Wellcome Trust and the US National Institute of Health (NIH) request that all grant 

recipients deposit copies of their published work in the open access PubMed Central six 

months after publication.294 

Besides the Ψserial crisisΩ and library budget constraints ς which have been more critical in 

scientific, and especially biomedical, publishing than in any other academic publishing 

sector295 ς the literature has highlighted additional specific values of OA in the STEM 

subjects. In recent times, as a report of the Working Party of the Sponsoring Consortium for 

Open Access Publishing in Particle Physics (SCOAP³) has mentioned, the increasing 

awareness that results of publicly funded research should be made generally available has 

been amplified in science by the  transformation  of research  activities  towards  ΨŜ-Science,  

carried  out  by  a  global  scientific community linked by strong networksΩΦ 296 Again, with 

special reference to biomedical research Yamey and Willinsky have stressed the public 

health value of access to literature to be construed as a global public good and human 

right.297 Still, Willinsky reinforced the democratic value of OA in medical research by 

mentioning among the critical motivations leading to the launch of the Open Medicine 

journal that of furthering scholarly innovation, intellectual integrity and academic freedom, 

that can be too readily violated by Ψcurrent models in biomedical publishing, operating at the 

intersection of revenue-driven and professional interestsΩ and depending on medical 

                                                                                                                                                                                     
National Library of Medicine, PubMed Central, <http://www.ncbi.nlm.nih.gov/pmc> accessed 2 June 2013; 
Wolters Kluwer Health, Ovid <http://www.ovid.com> accessed 2 June 2013. 

294
 See Wellcome Trust, Open Access Policy, Position Statement in Support of Open and Unrestricted Access to 

Published Research <http://www.wellcome.ac.uk/About-us/Policy/Spotlight-issues/Open-access/Policy/index. 
htmҔ ŀŎŎŜǎǎŜŘ н WǳƴŜ нлмоΤ ΨhǇŜƴ !ŎŎŜǎǎ tǳōƭƛǎƘƛƴƎ ς Guidance for Wellcome Trust Centres and Major 
Overseas Programmes (Wellcome Trust May 2013) <http://www.wellcome.ac.uk/stellent/groups/corporate 
site/@policy_communications/documents/web_document/wtvm053368.pdf> accessed 2 June 2013; and 
National Institutes of Health, Revised Policy on Enhancing Public Access to Archived Publications Resulting from 
NIH-Funded Research <http://grants.nih.gov/grants/guide/notice-files/NOT-OD-08-033.html> accessed 27 May 
2013. 
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 {ŜŜ {ƳƛǘƘΣ Ψ¢ƘŜ IƛƎƘƭȅ tǊƻŬǘŀōƭŜ ōǳǘ ¦ƴŜǘƘƛŎŀƭ .ǳǎƛƴŜǎǎ ƻŦ tǳōƭƛǎƘƛƴƎ aŜŘƛŎŀƭ wŜǎŜŀǊŎƘΩ όƴ 193) 452-453 

(noting that Reed-9ƭǎŜǾƛŜǊΣ ǘƘŜ ǿƻǊƭŘΩǎ ƭŀǊƎŜǎǘ ǇǳōƭƛǎƘŜǊ ƻŦ ŀŎŀŘŜƳƛŎ ǊŜǎŜŀǊŎƘΣ ƳŀŘŜ ŀƴ ŀŘƧǳǎǘŜŘ ƻǇŜǊŀǘƛƴƎ 
profit of £1,142 million on a turnover of £5,166 million, of which 39 per cent was contributed by the scientific 
part of the company, although that part accounts for only 28 per cent of the business and again noting that an 
average individual million pound journal might well have a gross margin of £600,000 and a profit of £350,000; 
also, Smith reports that the Brain Research journal famously cost $23,617 a year ŦƻǊ нллс ŀƴŘ ǘƘŀǘ ΨǘƘŜ 
publishers have for around 20 years been following a business model that I call άless for moreέ, putting up 
ǇǊƛŎŜǎ Ψōȅ ǎǳōǎǘŀƴǘƛŀƭƭȅ ƳƻǊŜ ǘƘŀƴ ǘƘŜ ǊŀǘŜ ƻŦ ƛƴŦƭŀǘƛƻƴ ǘƻ ŎƻƳǇŜƴǎŀǘŜ ŦƻǊ ǘƘŜ ŎŀƴŎŜƭƭŜŘ ώƭƛōǊŀǊȅϐ ǎǳōǎŎǊƛǇǘƛƻƴǎΩύΦ 

296
 SCOAP³ Working Party, Towards Open Access Publishing in High Energy Physics: Report of the SCOAP³ 

Working Party (CERN 19 April 2007) 4-6 <http://scoap3.org/files/Scoap3WPReport.pdf> accessed 2 June 2013. 
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advertising and professional-association support.298 Finally, Smith raises the critical point 

that making money through restricǘƛƴƎ ŀŎŎŜǎǎ ǘƻ ǊŜǎŜŀǊŎƘ Ƴŀȅ ōŜ Ψethically very 

questionable for academic societiesΩΦ299 Addressing the example of the British Society of 

Lumpology and its journal, the British Journal of Lumpology, Smith considers restriction of 

access to research to be in clear conflict with the mission of the society, which is Ψto raise 

standards in and promote lumpology and reduce the mortality and morbidity that results 

from lumps.Ω300 Equally, the same consideration may be applied to any other academic 

society having similar goals in its mission statements.  

1.4.6 Open Access Publishing in the Social Sciences and Humanities  

Social Sciences, Arts and Humanities come in second place in terms of volume of OA article 

outputs, with 56,000 articles published in 2011.301 According to Chris Armbruster, there is a 

correspondence of the innovative OA logic in academic publishing across natural and social 

sciences even though solutions vary.302 Although prices of journals in social sciences and 

humanities have not witnessed as rapid a price increase as in STEM, the academic 

community has felt that the logic of OAP applies equally to the social sciences and 

humanities, ŀǎ ΨǘƘŜ ŜƭŀōƻǊŀǘƛƻƴΣ ǊŜŦǳǘŀǘƛƻƴ ŀƴŘ ŎǊŜŀǘƛƻƴ ƻŦ ƪƴƻǿƭŜŘƎŜ ŎƭŀƛƳǎ ƛǎ ƛƴŎǊŜŀǎƛƴƎƭȅ 

ǊŜǎǘǊƛŎǘŜŘ ŀƴŘ ŘƛǎǘƻǊǘŜŘΩΦ303 From ArXiv to the Social Science Research Network, social 

sciences and humanities have followed in the footsteps of the natural sciences, promoting a 

global cross-disciplinary OAP movement. Yet, in the social sciences and humanities more 

publishers and editors are needed. This is a goal that is within reach provided that scholars 

are reassured that OAP may deliver superior literature awareness tools, and costs are 

reduced and defrayed among scholarly institutions, funding agencies, authors and agencies, 

especially in the social sciences where charging costs to the authors may be problematic 

because of the paucity of research grants; authors frequently are not members of academic 

institutions and single-authored papers are still the standard.304 

1.4.6.1 SSRN, RePEc, BEPress and JSTOR 
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 Actually, the launch of Open Medicine was related to the growing tension between the editors of the 
Canadian Medical Association Journal and its publishers, CMA Holdings, which is the business arm of the 
/ŀƴŀŘƛŀƴ aŜŘƛŎŀƭ !ǎǎƻŎƛŀǘƛƻƴΦ {ŜŜ ²ƛƭƭƛƴǎƪȅ ŀƴŘ ƻǘƘŜǊǎΣ Ψ5ƻƛƴƎ aŜŘƛŎŀƭ WƻǳǊƴŀƭǎ 5ƛŦŦŜǊŜƴǘƭȅΩ όƴ 291) 597, 598-
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publishing. Ibid 601-602. 
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The Social Science Research Network (SSRN) has emerged as one of the major players in the 

open access to scholarship market. It is an electronic repository funded in 1994 by a group of 

scholars and composed of twenty-four specialised research networks in each of the social 

sciences.305 The SSRN eLibrary includes an Abstract Database containing abstracts on almost 

half a million scholarly working and forthcoming papers and an Electronic Paper Collection 

including approximately 400,000 downloadable full text pdf documents.306 The eLibrary is 

co-hosted by four institutions ς the European Corporate Governance Institute in London, 

Korea University in Seoul, Stanford Law School in California and University of Chicago Booth 

School of Business in Illinois ς providing mirror paper repositories for SSRN around the 

world, increasing response capacity, and serving as multiple backups for the paper database. 

Although SSRN is an electronic repository which lacks quality control, the metrics that it 

includes, such as number of downloads, views, posted papers, and related rankings, may 

increasingly make it a valuable tool for accessing scholarly performance.307 Again, authors 

have highlighted the fact that publication on SSRN offers the opportunity to have a wide 

international readership.308 As Ian Ramsey argues, SSRN international readership may have 

particular advantages for authors in smaller countries in enabling them to build their 

scholarly reputation without the need to attend and present at international conferences, 

which may be prohibitive for scholars from emerging and developing countries.309 At this 

stage of the evolution of law journals and SSRN, however, the major advantages would be 

for authors to publish both in journals and on SSRN.310 However, attitudes of journals to 

publication on SSRN may vary and present a challenge for the authors. There is a wide 

diversity of approaches, as some journals may oppose publication of pre-prints and 
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 See Social Science Research Network <www.ssrn.com> accessed 23 May 2013 (currently SSRN covers the 
following social sciences and related research networks: Accounting, Anthropology & Archeology,  Cognitive 
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accessed 13 June 2013.  
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published articles on SSRN or accept it. Again, other journals may ask for an embargo period 

before the article can be distributed on SSRN.311 

The economics sector has established the largest open digital research library: Research 

Papers in Economics (RePEc).312 RePEc is an international library of economics, which is the 

outcome of collaborative efforts of hundreds of volunteers in almost eighty countries. This is 

an add-on library, whose content is provided by a multitude of institutions, including 

economics departments, national research institutes, international organisations and 

publishers, by linking servers. RePEc links together 1,500 archives comprising a decentralised 

bibliographic database of 1.4 million research documents, encompassing working papers, 

journal articles, books, book chapters and software components, from 1,700 journals and 

3,700 working paper series. RePEc also offers a search function to check if papers fed by 

publishers and linking to pay-per-view or subscription gates are available in OA elsewhere. 

Any new service willing to use and contribute to the RePEc data313 must abide by the 

principles set by RePEc, stating that services are free to do whatever they want with the data 

collected in the archives, provided that: (a) they do not charge for it or include it in a service 

or product that is not free of charge; (b) when displaying the contents of a template they 

show the Title, Author-Name, and File-Restriction fields if they are present in the template; 

(c) they must participate in RePEc by maintaining an archive that actively contributes 

material to RePEc; (d) they do not contravene any copyright statement found in any of the 

participating archives; (e) they attribute RePEc as the source of the data.314 Additionally, 

RePEc services are requested to report usage statistics that can be used towards RePEc 

rankings.315 In fact, also, as economics working papers define the frontier of research, RePEc 

rankings and tracking of impact factors show that working paper series outpace the 

commercial journal.316  

Berkeley Electronic Press (BEPress) was initially founded by legal and economic academics 

in 1999 as an electronic publishing firm implementing a hybrid open access model.317 It 
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published journals in the social sciences, law and medical sectors before selling its portfolio 

to the academic publishing house Walter de Gruyter.318 Although BEPress electronic journals 

represent an OAP experience which has recently proved to be unsuccessful ς at least 

considering that it was not sustained in the long run but sold to a traditional academic 

publisher and turned into a gated access model ς BEPress still pursues OAP goals through 

other services. It now offers open access publication tools such as the Digital Commons and 

the Selected Works, together with submission and editorial management tools. The BEPress 

Digital Commons is a suite of tools and services enabling institutions to manage, display and 

publish scholarship to the web.319 Selected Works enables individual scholars to create a 

web page to announce and distribute research outputs and build a network of colleagues 

who follow their works.320 

Although a large part of JSTORΩǎ ŘŀǘŀōŀǎŜ ǎǘƛƭƭ ŘŜǇŜƴŘǎ ƻƴ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ŀŦŦƛƭƛŀǘƛƻƴ,321 JSTOR 

has been increasingly pursuing OAP in the social and cultural sciences by making the Early 

Journal Content freely available and launching the Register and Read beta program. The 

Early Journal Content on JSTOR includes journal articles published in the United States 

before 1923 and articles published in other countries before 1870, which are made freely 

available without registration worldwide.322 As part of the Early Journal Content program, 

JSTOR has also made a data bundle, including full-text OCR and article and title-level 

metadata, freely available to those who would like to conduct data mining or other research 

across the content.323 W{¢hwΩǎ Register & Read program is a more marked move to promote 
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OA by offering free, read-online access to individual scholars and researchers without an 

affiliation who register for a MyJSTOR account.324 Again, JSTOR has also launched the Access 

for Alumni program ǿƛǘƘ ǘƘŜ ŀƛƳ Ψto extend access to scholarship to individuals around the 

ǿƻǊƭŘΩ ōȅ enabling eligible higher education institutions to provide their alumni with full 

access to the same set of archive collection content available to current students and 

facultyΩΦ325 

1.4.6.2 Open Access to the Law and Legal Scholarship 

The Ψfree access to the law movementΩ has become a sub-theme on its own within the 

general OAP movement.326 It initially emerged as a movement to promote OA to legal text 

and primary sources. As authors have suggested, open access to primary source legal 

materials ς including statutes, regulations and case law ς would explicate a democratic 

function.327 With time, free and open access to legal scholarship and commentary on the law 

has also become the object of increasing attention. Richard Danner has noted the Ψfull 

understanding of authoritative legal texts requires access to informed commentary as well 

as to the texts of the law themselves.Ω328 Several initiatives have attempted to promote OAP 

in the legal field. In particular, two initiatives have given increased attention to open access 

to the law and open access to legal scholarship, respectively the Declaration on Free Access 

to the Law and the Durham Statement on Open Access to Legal Scholarship.  

The Declaration on Free Access to the Law or Montreal Declaration has ignited the 

Ψmovement for open access law.Ω329 The Montreal Declaration was issued by representatives 

of legal information institutes from all over the world at the 2002 International Conference 

on Law via the Internet under the aegis of the World Legal Information Institute 

(WorldLII).330 The Declaration was later amended at meetings in Sydney in 2003, Paris in 
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2004 and Montreal in 2007.331 The focus of the Declaration is on public legal information. 

Maximising access to this information ς the Declaration continues ς Ψpromotes justice and 

the rule of lawΩ and they are Ψdigital common property and should be accessible to all on a 

nonprofit basis and free of chargeΩ.332 Finally, the representatives of legal information 

institutes in Montreal have forcefully sought the support of governmental institutions in 

their quest for OAP in law by stating that Ψorganisations such as legal information institutes 

have the right to publish public legal information and the government bodies that create or 

control that information should provide access to it so that it can be published by other 

parties.Ω333 In contrast to other OA Declarations, Darner has argued that the Montreal 

Declaration seems to come closer to suggesting a rights-based justification for OAP by 

declaring the right of ΨIndependent non-profit organizations [ . . . ] to publish public legal 

information.Ω334 National emanations of the WorldLII, such as the Australian Legal 

Information Institute (AustLII),335 the Canadian Legal Information Institute (CanLII)336 and the 

Cornell Legal Information Institute (LII),337 have also promoted at local level the case of OA 

to the law and databases of public legal information. The British and Irish Legal Information 

Institute (BAILII)338 is a UK initiative furthering the goals of OA to the law. BAILII has also 

recently undertaken a JISC-funded Open Law Project339 to support teaching and learning in 

legal education by creating a free and open online database of important pre-2000 legal 

judgments ς only in the late 1990s did the UK Court Service begin to assert explicitly Crown 

Copyright on the judgments and BAILII must presume that the vast majority of available 
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judgments from the period prior to 2000 are subject to commercial copyright.340 All in all, 

the open access law movement has so far been quite successful, providing free access to 

nearly 1,200 databases from about 125 jurisdictions worldwide.341  

Promulgated in February 2009 by a group of academic law library directors from the top 

ten US Universities, the Durham Statement sought to promote OA to legal scholarship.342  

The declaration strived to achieve two major goals.  On the one hand, the Durham 

Statement called for open access publication of law school-published journals. On the other 

hand, the Statement set the goal of putting at rest the print publication of law journals, 

coupled with a commitment to keeping the electronic versions available in Ψstable, open, 

digital formats.Ω343 In looking at the results of the Statement two years after it was issued, 

authors have noted that while there has been an increase in the publication of law journals 

in openly available electronic formats, little movement towards all-electronic publication has 

been seen.344 

Fostering goals similar to the Durham Statement, before being reintegrated with Creative 

Commons, the Science Commons launched the Open Access Law Program (OALP), a project 

to promote OA in law journal publishing,345 including a set of Open Access Law Journal 

Principles promulgated in 2005. These Principles require that a journal take only a limited 

term licence; provide a citable copy of the final version of the article; and provide public 

ŀŎŎŜǎǎ ǘƻ ǘƘŜ ƧƻǳǊƴŀƭΩǎ ǎǘandard publishing contract. In return, the author promises to 

attribute first publication to the journal.346 The OAL Program also provides an Open Access 

Model Publishing Agreement embodying the OAL Journal Principles in a contract, together 
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with an easy mechanism for authors and journals to adopt Creative Commons licences.347 So 

far, however, the OAL Journal Principles have been only partially successful. Fewer than 50 

law journals ς nearly all from the US ς have either adopted the principles or indicated that 

they are operating under policies consistent with them.348 In fact, the Directory of Open 

Access Journals (DOAJ) suggests that few law journals are freely available on the web. Of 

over 9,450 journals listed on DOAJ, only 180 are listed under law.349 The road to open access 

in legal scholarship is, therefore, still long and bumpy.  

However, although numbers of OAP publications and repositories are still lagging behind 

when compared with other fields, legal scholarship now has a long tradition discussing the 

sustainability of traditional law review models in the digital environment and the additional 

issue of open access publishing.350 OAP seems to be changing legal scholarship in three 

different directions. In contrasting the old and the new world of legal scholarship, Lawrence 

Solum has argued that scholarship is moving from the long form to the short form, from a 

regime of exclusive rights to a regime of open access, and from intermediated to 

disintermediated forms of publication. 351 However, although weblogs or blogs have become 
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Advanced Legal Studies to provide open online access to the IALS/SALS official journal Amicus Curiae and 
selected papers from the Institute's annual W. G. Hart Legal Workshop) 

351
 {ŜŜ ŀƭǎƻ [ŀǿǊŜƴŎŜ . {ƻƭǳƳΣ Ψ5ƻǿƴƭƻŀŘ ƛǘ ²ƘƛƭŜ ƛǘΩǎ IƻǘΥ hǇŜƴ !ŎŎŜǎǎ ŀƴŘ [ŜƎŀƭ {ŎƘƻƭŀǊǎƘƛǇΩ όнллсύ упм 

Lewis & Clark L. Rev. 841, 847-857 (also recounting the experience of his own ΨLegal Theory BlogΩ). See also 
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a prominent feature of scholarly legal culture,352 reputational value seems to guarantee the 

endurance of intermediated forms of publications and law reviews in particular.353  

Although law journal subscription rates have not escalated like other journal prices,354 

open access models have been increasingly appealing also for legal scholars, also in light of 

the duopolistic power that Westlaw and Lexis exercise on the legal database market.355 In a 

Symposium on Open Access Publishing and the Future of Legal Scholarship organised by the 

Lewis & Clark Law Review, Joseph Miller highlighted four reasons why law professors should 

take an interest in the OAP movement.356 Lƴ aƛƭƭŜǊΩǎ ǾƛŜǿΣ ƻǇŜƴ ŀŎŎŜǎǎ ƛƴ ǎŎƘƻƭŀǊǎƘƛǇ 

extends the reach of participating scholars and conversely dramatically reduces the cost at 

which people outside the academic community can access the information. Again, OAP 

increases distribution speed and adds measures of scholarly impact. In fact, uploading a new 

paper on platforms like the Social Science Research Networks (SSRN) makes it available to 

others immediately and offers the possibility to view real-time, rank-ordered lists of the 

most frequently downloaded papers. Finally, open access scholarship may propel the 

cumulative creation of a new social layer of metadata connecting and commenting on 

scholarship. In turn, this may provide a new networked social capital of user-written 

semantic tags that define connection between works and that others can see and re-

aggregate in an infinite number of ways. 

In order to increase the OAP figures in legal scholarship, authors have been proposing that 

law schools or other entities form a consortium in order to publish and freely disseminate 
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legal scholarship on the Internet.357 With special emphasis on the United States legal market, 

Ian Gallacher explains why law schools are uniquely suited to respond to these problems and 

concludes with ten proposed principles that might guide an open-access legal information 

site, which should be (i) free and accessible to all, (ii) as complete and as comprehensive as 

possible, (iii) flexible, (iv) capable of permitting indexed and non-indexed searches, (v) able 

to permit fast retrieval of information, (vi) reliable, (vii) permanent, (viii) using a neutral 

citation format to identify source material, (ix) include a citatory, and (x) encourage 

community involvement in its growth.358 Again, Hunter has argued that traditional law 

reviews should lead the way to the open-access model.359 First, open access is particularly 

suited to law review publishing, as the content of law review articles is determined by non-

commercial considerations.360 Again, at least in the United States, law reviews seem to be a 

perfect fit for open access models, because both the first copy cost of generating and 

publishing legal scholarship is almost completely subsidised by the legal academy and the 

royalties that law reviews receive from legal databases should not be affected by open 

access, as users still purchase these databases for the search capabilities added value that 

they provide.361 

1.5. FROM ȬELITE-NMENTȭ TO OPEN KNOWLEDGE ENVIRONMENTS 

In reading the literature, there seems to be a shared perception that the path to digital 

enlightenment may pass through OA to scientific knowledge. In a momentous speech at the 

European Organization for Nuclear Research (CERN) in Geneva, Professor Lawrence Lessig 

reminded the audience of scientists and researchers that most scientific knowledge is locked 

away for the general public and can only be accessed by professors and students in a 

university setting. Lessig strongly made the point that Ψif you are a member of the knowledge 

elite, then there is free access, but for the rest of the world, not so much [ . . . ] publisher 
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restrictions do not achieve the objective of enlightenment, but rather the reality of άelite-

nment.έΩ362 Other authors have largely reinforced this point. Willinsky, for example, 

suggested that, as its key contribution, OAP models may move Ψknowledge from the closed 

cloisters of privileged, well-endowed universities to institutions worldwideΩΦ363 This idea has 

been closely connected with a true responsibility of the academic community towards 

expanding OAP. Willinsky again advocated the idea that scholars have a responsibility to 

ƳŀƪŜ ǘƘŜƛǊ ǿƻǊƪ ŀǾŀƛƭŀōƭŜ h! Ǝƭƻōŀƭƭȅ ōȅ ǊŜŦŜǊǊƛƴƎ ǘƻ ŀƴ ΨŀŎŎŜǎǎ ǇǊƛƴŎƛǇƭŜΩ ŀƴŘ ƴƻǘƛƴƎ ǘƘŀǘ Ψŀ 

commitment to the value and quality of research carries with it a responsibility to extend the 

circulation of such work as far as possible and ideally to all who are interested in it and all 

who might profit by itΩΦ364 Carroll has equally suggested that technological innovation, 

together with its benefits, imposes ƻƴ ǎŎƘƻƭŀǊǎ Ψa duty to make his or her work available to 

the general (or, for the time being, Internet-accessible) publicΩΦ365 Building on Willinsky and 

/ŀǊǊƻƭƭΩǎ ŎƻƴŎƭǳǎƛƻƴǎΣ 5ŀƴƴŜǊ envisaged a similar responsibility with specific emphasis on 

legal scholarship.366 Danner stressed that these responsibilities should inform the behaviour 

of all the participants in the scholarly communications process, including not only the 

creators, but also the institutions that support their work.367 In this sense, the true challenge 

ahead for the OAP movement is to turn university environments,368 and the knowledge 

produced therein, into a more easily and freely accessible public good, perhaps better 

integrating the OAP movement with Open University and Open Learning.  

1.5.1 Universities and Open Access 
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Criticising the university for having become part of the problem of enclosure of scientific 

ŎƻƳƳƻƴǎ ōȅ ΨŀǾƛŘƭȅ ŘŜŦŜƴŘƛƴƎ ǘƘŜƛǊ ǊƛƎƘǘǎ ǘƻ ǇŀǘŜƴǘ ǘƘŜƛǊ ǊŜǎŜŀǊŎƘ ǊŜǎǳƭǘǎΣ ŀƴŘ ƭƛŎŜƴŎŜ ŀǎ 

ǘƘŜȅ ŎƘƻƻǎŜΩΣ wƛŎƘŀǊŘ bŜƭǎƻƴ Ƙŀǎ ŀǊƎǳŜŘ ǘƘŀǘ ΨǘƘŜ key to assuring that a large portion of 

what comes out of future scientific research will be placed in the commons is staunch 

defense of the commons by universitiesΩΦ369 Nelson continues by arguing that if universities 

Ψhave policies of laying their research results largely open, most of science will continue to 

be in the commonsΩΦ370 The role of universities in the OA and OAP movement is indeed 

ŎǊƛǘƛŎŀƭ ŀƴŘ ƳƻǊŜ ǘƘŀƴ ŀƴȅ ƻǘƘŜǊ ƛƴǎǘƛǘǳǘƛƻƴǎ ǘƘŜȅ Ƴŀȅ ǇǊƻƳƻǘŜ ǘƘŜ Ǝƻŀƭǎ ƻŦ ΨƻǇŜƴ ǎŎƛŜƴŎŜΩΦ 

In this respect, a Statement from the European University Association (EUA) Working 

DǊƻǳǇ ƻƴ hǇŜƴ !ŎŎŜǎǎ Ƙŀǎ ǎǘǊŜǎǎŜŘ ΨώǳϐƴƛǾŜǊǎƛǘƛŜǎΩ ǇǳōƭƛŎ ǊƻƭŜ ŀƴŘ ǊŜǎǇƻƴǎƛōƛƭity as 

άƎǳŀǊŘƛŀƴǎέ ƻŦ ǊŜǎŜŀǊŎƘ knowlŜŘƎŜκǊŜǎǳƭǘǎ ŀǎ άǇǳōƭƛŎ ƎƻƻŘǎέΩΦ371 In establishing its Working 

Group on Open Access, EUA aimed at creating a European platform of expert opinion to set 

European universities as major stakeholders in the OAP policy debate.372 The EUA Working 

Group highlighted the fact that the participation of universities in the OAP debate should be 

guided by the need for well-functioning networked OA repositories, the strengthening of 

non-exclusive copyright through the promotion of model copyright agreements at 

university/institutional, as well as individual researcher, level, and the encouragement of 

OAP business models and peer review and quality control mechanisms by academic 

researchers for OA journals.373 

1.5.2 Open University and Open Learning  

Armbruster includes among the major innovations of OAP knowledge exchanges featuring 

Ψarea reviews that delimit knowledge and method, contain extensive bibliographies and are 

suitable for teaching and learning.Ω374 Examples in this respect are Open Learn at Open 

University, Open CourseWare at MIT and Living Reviews. Again, initiatives have been 

undertaken to open access to academic textbooks.375 While the OA movement has focused 
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 bŜƭǎƻƴΣ Ψ¢ƘŜ aŀǊƪŜǘ 9ŎƻƴƻƳȅΣ ŀƴŘ ǘƘŜ {ŎƛŜƴǘƛŦƛŎ /ƻƳƳƻƴǎΩ όƴ 157) 467. 

370
 Ibid. 

371
 European University Association (EUA), Statement from the EUA Working Group on Open Access 

<http://www.eua.be/Libraries/Page_files/EUA_WG_open_access_1.sflb.ashx> accessed 14 June 2013.  

372
 Ibid. 

373
 Ibid. 

374
 !ǊƳōǊǳǎǘŜǊΣ ΨhǇŜƴ !ŎŎŜǎǎ ƛƴ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ {ŎƛŜƴŎŜΩ όƴ 278) 428.  

375
 {ŜŜ bƛŎƻƭŜ ! bƎǳȅŜƴΣ Ψbƻǘ !ƭƭ ¢ŜȄǘōƻƻƪǎ ŀǊŜ /ǊŜŀǘŜŘ 9ǉǳŀƭΥ /ƻǇȅǊƛƎƘǘΣ CŀƛǊ ¦ǎŜΣ ŀƴŘ hǇŜƴ !ŎŎŜǎǎ ƛƴ ǘƘŜ 

Open College Textbook Act Of 20млΩ όнлмлύ нм 5Ŝtŀǳƭ W !Ǌǘ ¢ŜŎƘ ϧ LƴǘŜƭƭ tǊƻǇ [Φ млр όŘƛǎŎǳǎǎƛƴƎ ŀ ¦{ ŦŜŘŜǊŀƭ 
initiative to create OA textbooks, the Open College Textbook Act of 2010). Also, specific proposals have been 
made to promote an open-source approach to casebooks in the legal field, for example. See Matthew T Bodie, 
The Future of the Casebook: An Argument for an Open-Source Approach, (2007) 57(1) J Leg Educ 10, 10-35 
<http://ssrn.com/abstract=691985> accessed 15 June 2014 (arguing for ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ Ψŀ ŘŀǘŀōŀǎŜ ǿƛǘƘ ŀƭƭ ǘƘŜ 

http://www.eua.be/Libraries/Page_files/EUA_WG_open_access_1.sflb.ashx
http://ssrn.com/abstract=691985
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so far primarily on academic scholarship, OA principles and OAP could equally transform 

education and the ǇŜŘŀƎƻƎƛŎŀƭ ǇǊƻŎŜǎǎ ōȅ ǇǊƻƳƻǘƛƴƎ ΨƴŜǿ Ǉƻƻƭǎ ƻŦ course materials for 

professors to draw on, new means of interaction and collaboration between professors and 

students, and new possibilities for restructuring the law school curriculumΩΦ376 

In the same context, the future of the OA and OAP movements seems to be tightly 

intertwined with notions of Open Education (OE), open universities and Open Educational 

Resources (OERs). Also, the role of Massive Open Online Classes (MOOCs) in the 

transformation of higher education and science and OA to academic research is still to be 

seen, but the emergence of MOOCs is a factor soon to be considered in the global OAP 

debate.377 In connection with OE ς a term referring to educational organisations striving to 

eliminate barriers to entry, such as the Open University in the United Kingdom378 ς  the OERs 

movement has emerged to counter commodification of learning and teaching resources, 

reduce the educational divide between developed and developing countries, and promote 

an alternative educational paradigm.379 The Organization for Economic Co-operation and 

                                                                                                                                                                                     
ƛƴŘƛǾƛŘǳŀƭ ŎƻƳǇƻƴŜƴǘǎ ƻŦ ŀ ŎŀǎŜōƻƻƪΩ ǿƘƛŎƘ Ŏƻƴǘŀƛƴǎ ŜŘƛǘŀōƭŜ ŦƛƭŜǎ ǘƘŀǘ professors could then pick up, choose 
and assemble into a package for the course; the database could also allow individual professors to upload their 
own compilations, becoming an open ongoing teaching tool updated daily by the users). Cf Lydia Pallas Loren, 
Ψ¢ƘŜ ±ƛŀōƛƭƛǘȅ ƻŦ ǘƘŜ Ϸол όƻǊ [Ŝǎǎύ /ŀǎŜōƻƻƪΩ όнлмоύ Lewis & Clark Law School Legal Studies Research Paper 
2013/19 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2268057##> accessed 13 July 2013. 

376
 aŀǘǘƘŜǿ ¢ .ƻŘƛŜΣ ΨhǇŜƴ !ŎŎŜǎǎ ƛƴ [ŀǿ ¢ŜŀŎƘƛƴƎΥ ! bŜǿ !ǇǇǊƻŀŎƘ ǘƻ [ŜƎŀƭ 9ŘǳŎŀǘƛƻƴΩ όнллсύ мл Lewis & 

Clark L Rev 885, 898 (arguing that an open-access approach to legal education could transform the nature and 
structure of legal education into open-access law school). 

377
 See, discussing the emergence of MOOCs, Mitchell Waldrop and Nature Magazine, ΨaŀǎǎƛǾŜ hǇŜƴ hƴƭƛƴŜ 
/ƻǳǊǎŜǎΣ ŀƪŀ ahh/ǎΣ ¢ǊŀƴǎŦƻǊƳ IƛƎƘŜǊ 9ŘǳŎŀǘƛƻƴ ŀƴŘ {ŎƛŜƴŎŜΩ ό{ŎƛŜƴǘƛŦƛŎ !ƳŜǊƛŎŀƴΣ мо aŀǊŎƘ нлмоύ 
<http:/ /www.scientificamerican.com/article.cfm?id=massive-open-online-courses-transform-higher-education-
and-science> accessed August 25, 2013.   

378
 The open university movement was born in the United Kingdom during the 1960s. Open universities are 

now found in Hong Kong, Israel, Sri Lanka, Canada and elsewhere. See Open University, History of the 
OU <http://www.open.ac.uk/about/ou/p3.shtml> accessed 15 April 2013. The Open University also has a 17th 
century precedent in Gresham College, where the Royal Society of London took shape in the mid-1600s, as it 
ƘŀŘ ōŜŜƴ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ мрфу ǿƛǘƘ ǎŜǾŜƴ ǇǊƻŦŜǎǎƻǊǎƘƛǇǎ ƭƻŘƎŜŘ ƛƴ ¢ƘƻƳŀǎ DǊŜǎƘŀƳΩǎ [ƻƴŘƻƴ Ƴŀƴǎƛƻƴ ŦƻǊ ǘƘŜ 
purpose of, along with their studies, reading public lectures in Law, Rhetoric, Divinity, Music, Geometry and 
Astronomy. {ŜŜ CǊŀƴŎƛǎ WƻƘƴǎƻƴΣ ΨDǊŜǎƘŀƳ /ƻƭƭŜƎŜΥ tǊŜŎǳǊǎƻǊ ƻŦ ǘƘŜ wƻȅŀƭ {ƻŎƛŜǘȅΩ όмфплύ пόмύ WƻǳǊƴŀƭ ƻŦ ǘƘŜ 
History of Ideas 413, 413ς438. 

379
 See Daniel E Atkins, John Seely Brown and Allen L Hammond, Ψ! wŜǾƛŜǿ ƻŦ ǘƘŜ hǇŜƴ 9ŘǳŎŀǘƛƻƴŀƭ wŜǎƻǳǊŎŜǎ 
όh9wύ aƻǾŜƳŜƴǘΥ !ŎƘƛŜǾŜƳŜƴǘǎΣ /ƘŀƭƭŜƴƎŜǎΣ ŀƴŘ bŜǿ hǇǇƻǊǘǳƴƛǘƛŜǎΩ ό¢ƘŜ ²ƛƭƭƛŀƳ ŀƴŘ CƭƻǊŀ IŜǿƭŜǘǘ 
Foundation 2007) <http://www.hewlett.org/uploads/files/ReviewoftheOERMovement.pdf> accessed 15 June 
2013. See also Rory McGreal, Wanjira Kinuthia and Stewart Marshall (eds), Open Educational Resources: 
Innovation, Research and Practice (Commonwealth of Learning and Athabasca University 2013) 
<https://oerknowledgecloud.org/sites/oerknowledgecloud.org/files/pub_PS_OER-IRP_web.pdf> accessed 15 
WǳƴŜ нлмоΤ 9ƛƭŜŜƴ {ŎŀƴƭƻƴΣ Ψ5ƛƎƛǘŀƭ Futures: Changes in Scholarship, Open Educational Resources and the 
LƴŜǾƛǘŀōƛƭƛǘȅ ƻŦ LƴǘŜǊŘƛǎŎƛǇƭƛƴŀǊƛǘȅΩ όнлмнύ мм !Ǌǘǎ ŀƴŘ IǳƳŀƴƛǘƛŜǎ ƛƴ IƛƎƘŜǊ 9ŘǳŎŀǘƛƻƴ мтт 
<http://ahh.sagepub.com/content/11/1-2/177Ҕ ŀŎŎŜǎǎŜŘ мр WǳƴŜ нлмоΤ {ǘŜǇƘŜƴ 5ƻǿƴŜǎΣ ΨCǊŜŜ [ŜŀǊƴƛƴƎΥ 
9ǎǎŀȅǎ ƻƴ hǇŜƴ 9ŘǳŎŀǘƛƻƴŀƭ wŜǎƻǳǊŎŜǎ ŀƴŘ /ƻǇȅǊƛƎƘǘΩ όbŀǘƛƻƴŀƭ wŜǎŜŀǊŎƘ /ƻǳƴŎƛƭ ƻŦ /ŀƴŀŘŀ нлммύ 
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Development (OECD) has authoritativelȅ ŘŜŦƛƴŜŘ h9w ŀǎ Ψdigitised materials offered freely 

and openly for educators, students, and self-learners to use and reuse for teaching, learning, 

and research. OERs include learning content, software tools to develop, use, and distribute 

content, and implementation resources such as open licencesΩΦ380 Among the many 

international organisations and institutions fostering the agenda of OERs, the United Nations 

Educational, Scientific and Cultural Organization (UNESCO) had a leading role in the 

development and promotion of the notion of OER and its emphasis on the educational 

divide between global North and global South, with the term Open Educational Resources 

(OERs) coinŜŘ ŀǘ ¦b9{/hΩǎ нллн CƻǊǳƳ ƻƴ the Impact of Open Courseware for Higher 

Education in Developing Countries.381 The integrated effects of OE and OERs were restated ς 

and formalised into a global movement ς by the Cape Town Open Education Declaration 

stating, inter alia, that the  

emerging open education movement combines the established tradition of sharing 

good ideas with fellow educators and the collaborative, interactive culture of the 

Internet. It is built on the belief that everyone should have the freedom to use, 

customize, improve and redistribute educational resources without constraint. 382 

                                                                                                                                                                                     
9ŘǳŎŀǘƛƻƴŀƭ wŜǎƻǳǊŎŜǎ {ŜǊǾŜ ǘƘŜ ²ƻǊƭŘΩ όнллрύ нуόоύ 9ŘǳŎŀǳǎŜ vǳŀǊǘŜǊƭȅ мр ғhttp://www.educause.edu/ 
ero/article/open-educational-resources-serve-world> accessed 15 June 2013. 
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Educational Resources (OECD Publishing 2007) 10 <http://www.oecd.org/edu/ceri/38654317.pdf> accessed 15 
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 See United Nations Educational, Scientific and Cultural Organization (UNESCO), Forum on the Impact of 

Open Courseware for Higher Education in Developing Countries, Final Report, CI-2002/CONF.803/CLD.1, 1-3 
July 2002 <http://unesdoc.unesco.org/images/0012/001285/128515e.pdf> accessed 15 June 2013. Also, 
ǊŜŎŜƴǘƭȅΣ ¦b9{/h Ƙŀǎ ŀŘƻǇǘŜŘ ǘƘŜ h9w Ǝƭƻōŀƭ ƭƻƎƻ ŦƻǊ ǳǎŜ ƛƴ ƳǳƭǘƛǇƭŜ ƭŀƴƎǳŀƎŜǎΦ {ŜŜ WƻƴŀǘƘŀǎ aŜƭƭƻΣ ΨDƭƻōŀƭ 
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 See Cape Town Open Education Declaration: Unlocking the Promise of Open Educational Resources (2007) 

<http://www.capetowndeclaration.org/read-the-declaration> accessed 15 June 2013. See also Andrew Deacon 
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In the context of the promotion of OERs, OER policies are increasingly emerging at different 

levels with the aim of setting principles in order to support and promote the production and 

circulation of open materials and practices in educational institutions. In the United 

Kingdom, for example, HEFCE, the UK Higher Education Academy and JISC have funded the 

OERs Programme in order to support projects and activities in connection with the open 

release of learning and teaching resources, which can be freely used and repurposed 

worldwide.383 

The Massachusetts Institute of Technology (MIT) has been playing a leading role in the 

OERs movement through the Open Knowledge Initiative,384 Open CourseWare, and 

DSpace,385 all devoted to opening access to intellectual resources, including software and 

research, often with corporate patronage. tƛǾƻǘŀƭ ǘƻ aL¢Ωǎ h9wǎ ŀŎǘƛƻƴ ƛǎ OpenCourseWare 

(OCW), which has been a pioneer project in the field and an inspiration for the emerging 

OERs movement and also served as an inspiration for the first UNESCO Forum on OERs. OCW 

is the digital teaching library of MIT, which offers an open digital publication of teaching 

ƳŀǘŜǊƛŀƭǎ ƛƴŎƭǳŘƛƴƎ aL¢Ωǎ undergraduate and postgraduate syllabi, lectures and other course 

materials.386 The project gives access to materials from more than 2,100 courses to one 

million international visitors each month, for the majority self-learners and students.387 OCW 

materials have been translated into several languages and are made available under a 

Creative Commons Attribution Licence, which prohibits the commercial use of the materials. 

Similarly, OCW materials are used by educators, amounting to around 10 per cent of OCW 

users, for incorporation into their courses. 

Among the other examples of OERs, tƘŜ hǇŜƴ ¦ƴƛǾŜǊǎƛǘȅΩǎ website OpenLearn follows an 

emerging trend among some universities to make course materials freely available online.388 

As the Open University website claims, the aim of OpenLearn is Ψǘƻ ōǊŜŀƪ ǘƘŜ ōŀǊǊƛŜǊǎ ǘƻ 

education by reaching millions of learners around the world, providing free educational 

resources and inviting all to sample courses that our registered students take ς ŦƻǊ ŦǊŜŜΩΦ389 
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Independent learners can study a range of modules taken from current Open University 

degree programmes. All content is covered by a CC ΨAttribution Non-Commercial Share AlikeΩ 

licence. OpenLearn offers a mix of learning resources, including interactives, games, video, 

podcast, and more traditional scholarly outputs, together with community tools for joining 

debates about each subject matter, rating the project and sharing the materials with fellow 

learners. 

1.5.4 Open Knowledge Environments  

In conclusion, it is worth noting a proposal that is intended to integrate OA, OAP and the 

university infrastructure into an enhanced networked knowledge production environment. 

Seeking to reap the full value that open access can yield in the digital environment, Jerome 

Reichman and Paul Uhlir proposed a model of open knowledge environments (OKEs) for 

digitally networked scientific communication.390 OKEs would Ψbring the scholarly 

communication function back into the universitiesΩ through Ψthe development of interactive 

portals focused on knowledge production and on collaborative research and educational 

opportunities in specific thematic areas.Ω 391 The OKE model would build upon online peer 

production and participative web 2.0 environments and techniques.  

The OKEs would transform the traditional scientific journal model into a Ψtruly interactive 

networked mechanism for integrated knowledge production and reuse.Ω392 The OKE would 

be developed around thematically linked open access journals. Additionally, openly available 

reports, grey literature and data would augment the OKE. Various interactive functions, such 

as wikis, discussion forums, blogs, post publication reviews, and distributed computing, 

would be added to stimulate discussions and contributions. Finally, semantic web 

technologies would be added to increase the opportunities for automated knowledge 

generation, extraction and integration, and the OKE could encode references under a unified 

numbering system for easy search and integration of information.  

Several options would be available for setting up the physical location of the OKEs. The 

OKEs could be hosted at single universities, or the components of the OKEs may be 
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distributed among a consortium of universities sharing a privileged interest in a specific 

subject matter. Alternatively, the OKEs could be based at not-for-profit research centres or 

government agencies. The OKEs would be multidisciplinary in character by bringing in the 

experts in the specific subject matters, in-house computer engineers, information scientists 

and librarians to help establish and manage the OKEs. As a consequence of being integrated 

directly into the curricula or research functions of the host organisations, the OKEs would 

have low overhead operating costs by using on-site personnel and students. Additionally, 

financial sustainability of OKEs would be provided by grants and other positive externalities 

that the OKEs will attract to the hosting organisations. 

1.6 CONCLUSIONS 

Authors have argued that the current economic crisis of academic publishing driving 

academia to alternative models is leading the system of formal scholarly publication to enter 

its third phase of evolutionΥ ŀ ǇƘŀǎŜ ƻŦ ΨόǊŜύŘŜ-commodification in academic knowledge 

ŘƛǎǘǊƛōǳǘƛƻƴΩ.393 ¢Ƙƛǎ ǇƘŀǎŜ ƛǎ ƛƴŎǊŜŀǎƛƴƎƭȅ ǘŀƪƛƴƎ ǎƘŀǇŜ ŀƴŘ Ψƛǎ ŎƘŀǊŀŎǘŜǊƛȊŜŘ ōȅ ŀ strong de-

commodified core with only niches for commercial publishers ς in contrast to phase II which 

was the age of increasing commodificationΩΦ394 In this respect, the current phase seems to be 

witnessing a return to the traditional scientific ethos of openness that has dominated the 

field for many centuries in the past. As the Royal Society has stressed, the Internet plays a 

critical role in opening up opportunities to this new era of scientific publishing by providing 

Ψa conduit for networks of professional and amateur scientists to collaborate and 

communicate in new ways and [paving] the way for a second open science revolution, as 

great as that triggered by the creation of the first scientific journalsΩ.395 

New OA publication channels, such as repositories, journals and increasingly books, have 

promoted ǘƘƛǎ ΨǎŜŎƻƴŘ ƻǇŜƴ ǎŎƛŜƴŎŜ ǊŜǾƻƭǳǘƛƻƴΩ ōȅ ƎƛǾƛƴƎ ǇǊŀŎǘƛŎŀƭ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ǘƻ ŀ ǎŜǘ 

of OAP principles that the civil society has been developing in the last two decades or so. 

This renewed emphasis on the openness of scholarly research has been consolidated into a 

real OAP movement, which has been quickly exported from the STEM sector to the social 

sciences and any other field of research. The next challenge and aspiration seems to be the 

full integration of the OAP principles into the university environment, through an integrated 

interplay between OAP, OE, OERs and possibly new educational venues, such as MOOCs.  
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PART 2 ɀ LEGAL FRAMEWORK AND COPYRIGHT 

ABSTRACT 

This section examines the legal framework that governs access to scientific information, with 

special emphasis on the role of copyright in academic publishing and the possible collision 

between copyright protection and access to knowledge. Initially, Section 2.1 briefly 

introduces in general terms a review of the copyright paradox and the increasing tension 

between circulation of knowledge, the survival of a healthy public domain, and copyright 

protection due to a seemingly relentless expansion and extension of private entitlements 

over knowledge-based goods. This review is carried out with the principal goal of 

highlighting the unresolvable tensions that a wider diffusion of OA and OAP models would 

redress in part. Section 2.2 turns then to discuss specific issues surrounding copyright and 

scholarly publishing and the literature dealing with them. Special emphasis is given to a 

review of the sustainability of the traditional copyright rationale and economics in academic 

publishing. We also look at questions related to ownership, transfer and licensing of 

academic works. Finally, Section 2.3 contextualises OAP within the international framework, 

with the main goal of assessing the effects of OAP as part of a broader discourse on Access 

to Knowledge (A2K) and the cultural, educational and recently digital divide between 

developed and developing countries. 

2.1 COPYRIGHT/ ACCESS TENSIONS 

The undeniable tension between access to information and the copyright system is 

represented by an equation where the enclosure of the public domain is proportional to the 

expansion of the copyright protection. This tension is unavoidable and originates from the 

dual functionality of knowledge as a commodity and as a driving social force.396 In the words 

of Lord Mansfield in Sayre v. Moore: 

[w]e must take care to guard against two extremes equally prejudicial; the one, that 

men of ability, who have employed their time for the service of the community, may 

not be deprived of their just merits, and the reward of their ingenuity and labour; the 

other, that the world may not be deprived of improvements, nor the progress of the 

arts be retarded.397 
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Professor Hugenholz has referred to this tension as the Ψparadox of intellectual propertyΩ 

because intellectual property is a Ψsystem that promotes, or at least, aspires to promote 

knowledge, dissemination, cultural dissemination by restricting it,Ω by creating temporary 

monopolies in expressed ideas or in applied invention.398 Article 27 of the Universal 

Declaration of Human Rights sets the modern legal reference to the intellectual property 

paradox.399 The acknowledgment of a right to access to knowledge is stated in paragraph 

one: Ψ[e]veryone has the right freely to participate in the cultural life of the community, to 

enjoy the arts and to share in scientific advancement and its benefits.Ω The second paragraph 

spells out the protection of the second term of the intellectual property paradox: 

Ψ[e]veryone has the right to the protection of the moral and material interests resulting from 

any scientific, literary or artistic production of which he is the author.Ω  

2.1.1 Copyright Extension and Expansion  

As we have mentioned at the beginning of Section I of this study, the recent history of 

copyright has seen the progressive expansion of property rights. Protected subject matter 

has been systematically expanded for longer and longer periods of time. A strong intellectual 

property rhetoric has harshened the access/protection tension encompassed in the 

copyright paradox. By increasing the asset value of copyright interests, copyright term 

extension is one basic tool of commodification of information. Copyright term extension may 

be singled out as the clearest evidence of the progressive expansion of property rights. The 

Statute of Anne provided for fourteen years of protection renewable for a term of an 

additional fourteen years if the author was still alive at expiration of the first term.400 Today, 

the oldest work still in copyright in the United Kingdom dates from 1859.401 The timeline of 

temporal extension of copyright protection shows a similar steady elongation in all 

international jurisdictions.402 However, copyright term extension is one among several other 

                                                           
398

 t .ŜǊƴǘ IǳƎŜƴƘƻƭǘȊΣ ΨhǿƴƛƴƎ {ŎƛŜƴŎŜΥ LƴǘŜƭƭŜŎǘǳŀƭ tǊƻǇŜǊǘȅ wƛƎƘǘǎ ŀǎ LƳǇŜŘƛƳŜƴǘǎ ǘƻ YƴƻǿƭŜŘƎŜ {ƘŀǊƛƴƎΩ 
(2

nd
 COMMUNIA Conference, Turin, June 29, 2011) <http://www.comm unia-project.eu/communiafiles/ 

Conf%202009_%20Au_KS_Hugenholt.ogg> accessed 03 May 2013. See also Neil Netanel, /ƻǇȅǊƛƎƘǘΩs Paradox 
(OUP 2008). 

399
 See Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III), at Art. 27 (Dec. 10, 

1948). 

400
 See Statute of Anne 1709 (8 Ann c 19). 

401
 {ŜŜ !ƴƴŀ ±ǳƻǇŀƭŀΣ Ψ!ǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ hǊǇƘŀƴ ²ƻǊƪǎ LǎǎǳŜ ŀƴŘ /ƻǎǘ ŦƻǊ wƛƎƘǘǎ /ƭŜŀǊŀƴŎŜΩ ό9ǳǊƻǇŜŀƴ 

Commission, DG Information Society and Media, Unit E4, Access to Information, 2010) 10. 

402
 In Europe, the Council Directive 93/98/EC has extended the copyright protection of authors from life plus 50 

years to life plus 70 years. Recently, an additional extension of the term of protection for performers and sound 
recordings has been adopted by the European Parliament. See European Parliament and Council Directive 
2011/77/EU Amending Directive 2006/116/EC on the Term of Protection of Copyright and Related Rights, 2011 
O.J. (L 265) 1 (September 27, 2011) <http://eur -lex.europa.eu> accessed 3 May 2013. In the United States, see, 
ŦƻǊ ŜȄŀƳǇƭŜΣ 5ŀǾƛŘ ŀƴŘ wǳōƛƴΣ ΨwŜǎǘǊƛŎǘƛƴƎ !ŎŎŜǎǎ ǘƻ .ƻƻƪǎ ƻƴ ǘƘŜ LƴǘŜǊƴŜǘΩ όƴ 435) 28-31 (noting that the term 
of copyright protection in the United States has crept steadily upward over the last two centuries as well, from 

http://www.communia-project.eu/communiafiles/Conf%202009_%20Au_KS_Hugenholt.ogg
http://www.communia-project.eu/communiafiles/Conf%202009_%20Au_KS_Hugenholt.ogg
http://books.google.com/books?id=vo9G-0iZNQIC
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:265:0001:0005:EN:PDF


 85 Open Access Publishing ς Part II  

tools of commodification of information, including copyright subject-matter expansion, 

multiplication of strong commercial rights, and erosion of fair dealings rights, exceptions and 

limitations.403 Copyright protection has been expanded from books to maps and 

photographs, to sound recording and movies, to software and databases. As in the case of 

the introduction of sui generis database rights in the European Union ς a quintessential 

example of the process of commodification of information ς new quasi-copyrights have been 

created.404 Additionally, subject-matter expansion has been coupled with the attribution of 

                                                                                                                                                                                     
14 years with an option to renew for another 14 in 1790, to 28 years with an option to double that in 1909, to 
life plus first 50 years in 1976 and then plus 70 years in 1998); Eldred v. Ashcroft, 537 U.S. 186 (2003) (where 
the Supreme Court has backed up the practice of extending copyright, which was challenged on constitutional 
grounds); Golan et al. v. Holder, No. 10-545 (Supreme Court, 18 January 2012) (Syllabus) 
<www.supremecourt.gov> accessed 3 May 2013 (sustaining the practice of restoring into copyright public 
domain international works as introduced by U.S.C. §17-104A in 1994). For a discussion of the supporting 
economic arguments, which seems to be lacking, for retroactive copyright extension, see Hal R Varian, 
Ψ/ƻǇȅǊƛƎƘǘ ¢ŜǊƳ 9ȄǘŜƴǎƛƻƴ ŀƴŘ hǊǇƘŀƴ ²ƻǊƪǎΩ (2006) 15 Industrial and Corporate Change 965, 968 (noting that 
ΨǿƘŀǘ ƳŀǘǘŜǊǎ ŦƻǊ ǘƘŜ ŀǳǘƘƻǊǎ ŀǊŜ ǘƘŜ ƛƴŎŜƴǘƛǾŜǎ ǇǊŜǎŜƴǘ ŀǘ ǘƘŜ ǘƛƳŜ ǘƘŜ ǿƻǊƪ ƛǎ ŎǊŜŀǘŜŘΩύ; Natali Helberger, 
bƛŎƻƭŜ 5ǳŦŦǘΣ {ǘŜŦ Ǿŀƴ DƻƳǇŜƭ ŀƴŘ tΦ .ŜǊƴǘ IǳƎŜƴƘƻƭǘȊΣ ΨbŜǾŜǊ CƻǊŜǾŜǊΥ ²Ƙȅ 9ȄǘŜƴŘƛƴƎ ǘƘŜ ¢ŜǊƳ ƻŦ tǊƻǘŜŎǘƛƻƴ 
for Sound RecordƛƴƎǎ ƛǎ ŀ .ŀŘ LŘŜŀΩ όнллуύ EIPR мтпΤ t .ŜǊƴǘ IǳƎŜƴƘƻƭǘȊ ŀƴŘ ƻǘƘŜǊǎΣ Ψ¢ƘŜ wŜŎŀǎǘƛƴƎ ƻŦ 
Copyright and Related Rights for the Knowledge Economy 83-137 (European Commission, DG Internal Market, 
November 2006)  <http://www.ivir.nl/publications/ other/IViR_ Recast_Final_Report_2006.pdf> (putting 
forward several legal, economic and competition arguments against the extension of neighbouring rights);  
²ŜƴŘȅ W DƻǊŘƻƴΣ ΨAuthors, Publishers, And Public Goods - Trading Gold For DrossΩ (2002) 36 Loy L A L Rev 159, 
178-187 (discussing the issue of retrospective application and incentive in the CTEA). In particular, Paul Heald 
has shown that once the incentive to create is assured, any extension of the property right beyond that point 
should at least require affirmative proof that the market is incapable of responding efficiently to consumer 
demand, which can hardly be given. In contrast, data show a highly competitive and robust market for the 
production of public domain books, especially when production costs are low, whereas data do not show any 
off-setting social benefits in the form of increased availability attributable to copyright status. Paul J Heald, 
ΨtǊƻǇŜǊǘȅ wƛƎƘǘǎ ŀƴŘ ǘƘŜ 9ŦŦƛŎient Exploitation of Copyrighted Works: An Empirical Analysis of Public Domain 
ŀƴŘ /ƻǇȅǊƛƎƘǘŜŘ CƛŎǘƛƻƴ .Ŝǎǘ {ŜƭƭŜǊǎΩ ƛƴ Cƛƻƴŀ aŀŎƳƛƭƭŀƴ όŜŘύΣ New Directions in Copyright Law: Volume 6 
(Edward Elgar Publishing 2007) 78-91. 

403
 {ŜŜ bŜƛƭ ²Φ bŜǘŀƴŜƭΣ ΨWhy Has Copyright Expanded: Analysis and CritiqueΩ ƛƴ Cƛƻƴŀ aŀŎƳƛƭƭŀƴ όŜŘύΣ с New 

Directions In Copyright Law (Edward Elgar 2008) 16 <http://ssrn.com/abstract=106 6241> accessed 3 May 2013 
όƴƻǘƛƴƎ ǘƘŀǘ Ψŀǎ ǿŜ ƘŀǾŜ ƳƻǾŜŘ ǘƻ ŀƴ ŜŎƻƴƻƳȅ ƛƴ ǿƘƛŎƘ ƛƴŦƻǊƳŀǘƛƻƴ ŀƴŘ ŎƻƳƳǳƴƛŎŀǘƛƻƴ ƛǎ ŀ ƘƛƎƘƭȅ ǾŀƭǳŜŘ 
resource, a broad array of expanding intellectual property rights have colonised uses and subject matter that 
were previously public ŘƻƳŀƛƴΩύΦ Another additional dimension of the process of copyright expansion may be 
seen in the abolition of formalities that made copyright protection the default rule of creativity and access 
rights or the public domain the exception, in contrast to the traditional arrangement that was previously in 
place. See Berne Convention for the Protection of Literary and Artistic Works (adopted 9 September 1886, last 
revised in Paris July 24, 1971 and amended 28 September 1978) 1161 UNTS 30 (Berne Convention) art 5(2). See 
also Stef van Gompel, Ψ/ƻǇȅǊƛƎƘǘ CƻǊƳŀƭƛǘƛŜǎ ŀƴŘ ǘƘŜ wŜŀǎƻƴǎ ŦƻǊ ǘƘŜƛǊ 5ŜŎƭƛƴŜ ƛƴ bƛƴŜǘŜŜƴǘƘ /ŜƴǘǳǊȅ 9ǳǊƻǇŜΩ 
in Ronan Deazley, Martin Kretschmer and Lionel Bently (eds), Privilege and Property. Essays on the History of 
Copyright 6 (Open Book Publishers 2010) 137-15; 5Ŝƭƛŀ [ƛǇǎȊȅŎΣ ΨIƛǎǘƻǊƛŎŀƭ !ǇǇŜŀǊŀƴŎŜǎ ŀƴŘ 5ƛǎŀǇǇŜŀǊŀƴŎŜǎ ƻŦ 
CƻǊƳŀƭƛǘƛŜǎΥ ŦǊƻƳ .ŜǊƴŜ ǘƻ bŀǘƛƻƴŀƭ [ŀǿǎΩ ƛƴ [ƛƻƴŜƭ .ŜƴǘƭȅΣ ¦Ƴŀ {ǳǘƘŜǊǎŀƴŜƴ ŀƴŘ tŀǳƭ ¢ƻǊǊŜƳŀƴǎ όŜŘǎύΣ Global 
Copyright: Three Hundred Years Since the Statute of Anne, from 1709 to Cyberspace (Edward Elgar 2010) 367-
офпΤ WŀƴŜ / DƛƴǎōǳǊƎΣ Ψ¢ƘŜ ¦{ 9ȄǇŜǊƛŜƴŎŜ ǿƛǘƘ CƻǊƳŀƭƛǘƛŜǎΥ ŀ [ƻǾŜκIŀǘŜ wŜƭŜŀǘƛƻƴǎƘƛǇΩ ƛƴ [ƛƻƴŜƭ .ŜƴǘƭȅΣ ¦Ƴŀ 
Suthersanen and Paul Torremans (eds), Global Copyright: Three Hundred Years Since the Statute of Anne, from 
1709 to Cyberspace (Edward Elgar 2010) 425-459 (discussing the history of formalities in the United States). 

404
 See, for example, Estelle Derclaye, The Legal Protection of Databases: A Comparative Analysis (Edward Elgar 
tǳōƭƛǎƘƛƴƎ нллуύΤ aŀǊƪ 5ŀǾƛǎƻƴΣ Ψ5ŀǘŀōŀǎŜ tǊƻǘŜŎǘƛƻƴΥ ¢ƘŜ /ƻƳƳƻŘƛŦƛŎŀǘƛƻƴ ƻŦ LƴŦƻǊƳŀǘƛƻƴΩ in Lucie Guibault 

http://www.supremecourt.gov/opinions/11pdf/10-545.pdf
http://www.ivir.nl/publications/other/IViR_Recast_Final_Report_2006.pdf
http://ssrn.com/abstract=1066241


 86 Legal Framework 

strong commercial distribution rights, especially the right to control imports and rental 

rights, 405 and the strengthening of the right to make derivative works.406  

2.1.2 Fair Dealings, Digital and Contractual Locks  

Again, access rights have been eroded by narrowing the scope of fair dealing or fair use 

rights, exceptions and limitations to copyright and public interest rights.407 Although the 

erosion of fair dealing rights appeared early in the history of copyright408 ς and has thrived 

on the increasing confusion regarding the scope of fair dealing rights which has made users 

reluctant to rely on them409 ς it has recently reached its peak with the transition from the 

analogue to the digital medium. In particular, the enactment of anti-circumvention 

provisions as a response to the Internet threat played a decisive role in the process of 

contraction of fair dealing rights. As literature explained, digital networks may equally serve 

openness and perfect control.410 The initial open nature of the Internet has been gradually 

substituted by architectures of greater and greater control. Technology has been able to 

appropriate and fence informational value, which was previously unowned and unprotected, 

through the adoption of technological protection measures (TPMs) or digital rights 

management (DRM) systems to control access and use of creative works in the digital 
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environment. TPMs actually served as a tool to turn information into perfect 

commodities.411 However, it was finally a mix of technology and legislation that empowered 

the modern drift towards commodification of information ŀƴŘ ǎǳōǎǘŀƴǘƛŀƭƭȅ ǊŜǎǘǊƛŎǘŜŘ ǳǎŜǊǎΩ 

access rights and fair dealings. Under the framework initially set by the WIPO Internet 

Treaties,412 the Digital Millennium Copyright Act in the United States413 and the Information 

Society Directive in Europe414 enacted provisions aimed at forbidding the circumvention of 

copyright protection systems. In addition, the law banned any technology potentially 

designed to circumvent technological anti-copy protection measures.415 Consistent literature 

has highlighted the fact that the enactment of these provisions upset the delicate balance 

between copyright protection and access rights by bypassing those exceptions to copyright 

that allow privileged uses.416 In theory, both European and United States legislation mandate 

appropriate measures to protect fair use, fair dealing rights, limitations and exceptions. In 

Europe, the Information Society Directive provides that ΨMember States shall take 

appropriate measures to ensure that rightholders make available to the beneficiary of an 

exception or limitation provided for in national law [ . . . ] the means of benefiting from that 

exception or limitation, to the extent necessary to benefit from that exception or limitation 

and where that beneficiary has legal access to the protected work or subject-matter 
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concerned.Ω417 The United States DMCA takes a different approach and provides for a list of 

statutory exemptions, including an exemption for nonprofit libraries, archives, and 

educational institutions, for law enforcement, intelligence, and other government activities, 

for reverse engineering, and for encryption research.418 This list is also accompanied by a set 

of administratively created exemptions which are updated at regular intervals by the Library 

of Congress to cater for technological advancement.419 However, as the law stands, if those 

measures provided under EU law are not in place or the circumvention is not covered by any 

of the specific acts listed under US law, circumventing a digital right management technology 

that restricts acts permitted by the law is a civil wrong, and perhaps a crime, as such.420 For 

this reason, TPMs are viewed by librarians and users as a means of restricting access to 

academic publications.421 

In recent years, contracts and private ordering have also been deployed, together with 

technology and anti-circumvention provisions, to commodify and appropriate 

information.422 The result of the synergy between technology, contracts and supporting legal 

provisions is what Julie Cohen has called a Ψpervasively distributed copyright enforcementΩ 

that has been implemented as a crisis management tool in the marketplace for digital 

content to protect established business models.423 Contracts may be employed to restrict or 

prohibit uses of works that would otherwise be permitted under copyright law. Current 

mass-market licensing practices increasingly tend to restrict or prohibit certain uses of works 
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over the Internet far beyond the exclusive rights granted by copyright law. The digital 

information marketplace has seen the emergence of standard form contracts restricting the 

capacity to use information not or no longer qualifying for intellectual property protection or 

whose use is privileged. Click-wrap agreements may imply that restrictions on the use of 

online content is extended to unprotected material or may prohibit any reproduction of the 

content for any purpose whatsoever.424 The most powerful example of these forms of 

technological and contractual enclosure is that of click-wrap agreements that state that 

some uses of a scanned public domain material are restricted or prohibited.425 As a reaction 

to these practices, OA for public domain materials has been strongly advocated in several 

different venues, with specific emphasis on ƭƛōǊŀǊƛŜǎΩ re-use policy of digitised public domain 

heritage material.426 In this respect, the Berlin Declaration on OA has encouraged Ψthe 

holders of cultural heritage to support open access by providing their resources on the 

LƴǘŜǊƴŜǘΩ427 In a similar fashion, but with more prescriptive effects, the European 

Commission has issued a Recommendation stating that Ψcultural institutions should make 

public domain material digitised with public funding as widely available as possible for access 

and re-useΩ.428 Again, the handshake between technological and contractual enclosure has 

especially negative effects on academic library users. As David Hansen discusses, in 

electronic licence agreements between publishers and libraries, the default rules for 
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accessing copyrighted content are often altered and academic library users are deprived of 

basic fair dealing and fair use rights.429 

2.2 COPYRIGHT AND SCHOLARLY PUBLISHING 

As history has highlighted, from the ancient proverbial idea of scientia donum dei est unde 

vendi non potest ǘƻ ǘƘŜ ŜƳŜǊƎŜƴŎŜ ƻŦ ǘƘŜ ƴƻǘƛƻƴ ƻŦ ΨƻǇŜƴ ǎŎƛŜƴŎŜΩΣ ǘƘŜ ƴƻǊƳŀǘƛǾŜ ǎǘǊǳŎǘǳǊŜ 

of science presents an unresolvable tension with the exclusive and monopolistic structure of 

intellectual property entitlements. Merton has strongly emphasised the contrast between 

the ethos of science and intellectual property monopoly rights: 

The substantive findings of science are a product of social collaboration and are 

assigned to the community. They constitute a common heritage in which the equity 

of the individual producer is severely limited.  An eponymous law or theory does not 

enter into the exclusive possession of the discoverer and heirs, nor do the mores 

bestow upon them special rights of use and disposition. Property rights in science are 

whittled down to the bare minimum by the rationale of the scientific ethic. Scientists 

claim to ΨtheirΩ intellectual ΨpropertyΩ are limited to those of recognition and esteem 

which, if the institution functions with a modicum of efficiency, are roughly 

commensurate with the significance of the increments brought to the common fund 

of knowledge.430 

Once scholars sign away their copyright, through contracts which are usually imposed 

unilaterally ōȅ ŀŎŀŘŜƳƛŎ ǇǳōƭƛǎƘŜǊǎΣ ǘƘŜ Ψrationale ƻŦ ǎŎƛŜƴǘƛŦƛŎ ŜǘƘƛŎΩ ǘƻ ǿƘƛŎƘ aŜǊǘƻƴ ǊŜŦŜǊǎ 

is inevitably undermined. In this respect, the conflict between the traditional copyright 

rationale and the rationale of scientific ethic is unresolvable. This tension becomes 

increasingly unsustainable because of the overexpansion of copyright entitlements and the 

monopolistic effects that it brings about, especially in terms of price increases, price 

discrimination and deadweight loss, which jeopardise global access to knowledge. Summing 

up the conundrum presented in the previous pages, Jerome Reichman and Ruth Okediji have 

recently clearly described the inherent collision between copyright law and science.431 

Access to, and use of, the cumulative scientific literature and data are frustrated by weak 
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limitations and exceptions, fair dealings and fair use rights that should defend scientific 

research.432 ¢ƘŜ Ψcoup de grâceΩ ǘƻ ǎŎƛŜƴǘƛŦƛŎ ǳǎŜǊǎΩ ǊƛƎƘǘǎΣ ŀǎ wŜƛŎƘƳŀƴ ŀƴŘ hƪŜŘƛƧƛ ǊŜŦŜǊ ǘƻ ƛǘΣ 

was finally given by digital locks and database protection laws.433 As Rufus Pollock has noted, 

the current paradƛƎƳ Ψbinds us to a narrow and erroneous viewpoint in which innovation is 

ceƴǘǊŀƭ ōǳǘ ŀŎŎŜǎǎ ƛǎ ǇŜǊƛǇƘŜǊŀƭΦΩ434 This narrow viewpoint and the intellectual property 

rhetoric have hidden the costs of extreme propertisation and restriction of access. In fact, 

today, those marginal social costs are rising as a consequence of the increase in value that 

the greater capacity of dissemination of the digital networked society produces over open 

access to information.435 In this respect, authors have been arguing repeatedly that an 

outmoded copyright system may be cripǇƭƛƴƎ ΨǇƻǘŜƴǘƛŀƭƭȅ boundless scientific opportunities 

ƛƴ ǘƘŜ ŘƛƎƛǘŀƭ ŜƴǾƛǊƻƴƳŜƴǘΩΦ436 The opportunities offered by technological innovation and 

disintermediated networked circulation of information have heightened the 

protection/access tension by increasing the social loss of public value that strong 

propertarian approaches to academic knowledge may produce. 

2.2.1 Copyright Rationale  in Academic Publishing  

The traditional copyright incentive theory may be subject to an extremely peculiar 

construction, and partly lose its strength, when applied to academic works and academic 

publishing. The relevance of motivational arguments, as opposed to economic, for justifying 

a recalibration of the scope of copyright protection is especially strong in the academic field. 

As Müller-Langer and Scheufen have noted, ΨŎopyright seems negligible in academia as 

researchers are motivated by reputation gains and CV effects rather than direct financial 

returns from publishing their worksΩ.437 Steven Shavell reinforces the same point by noting  
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366. 
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[t]he conventional rationale for copyright of written works, that copyright is needed 

to foster their creation, is seemingly of limited applicability to the academic domain. 

For in a world without copyright of academic writing, academics would still benefit 

from publishing in the major way that they do now, namely, from gaining scholarly 

esteem.438  

The incentive for scientific authors to publish is reputational rather than economic, only 

bringing indirectly to successful authors economic and social gains through scholarly esteem 

and professional advancement.439 Although caveats should be made in connection with 

some types of research outputs, such as textbooks,440 in scientific research and academic 

publishing, in contrast to other creative industries, motivational factors like reputation or 

social recognition are likely to be behind creative endeavours rather than financial gains.441 

As Hilty stressed, for-profit publishers inevitably tend to impose greater restrictions on 

scientific publications than the scientific community would find acceptable, because the 

goals of commercial publishers and the community are different, perhaps even opposing. In 

actual fact, academic authors receive motivation through reputational benefits that are 

increased by the widest dissemination of their works, rather than from monetary profit from 

the sale of publications or subscriptions, as is the case for commercial publishers.442 In fact, 

ever since the first scientific journals were founded in the seventeenth century, journals 

have not paid authors for articles. In the academic publishing market, royalties are in most 

cases absent or negligible, and there is no empirical evidence that copyright increases the 
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creatorsΩ earnings.443 In thƛǎ ǊŜǎǇŜŎǘΣ {ǳōŜǊ ƴƻǘŜŘ ǘƘŀǘ Ψ[t]he royalty-free nature of journal 

articles also explains why scholars would not be hurt if copyright law were dramatically 

reformed to restore balance betwŜŜƴ ŎƻǇȅǊƛƎƘǘ ƘƻƭŘŜǊǎ ŀƴŘ ǳǎŜǊǎΩΦ444 

Again, the doubtful applicability of the traditional copyright incentive theory to academic 

authors is confirmed by the fact that the large majority of research is publicly funded.445 

Therefore, the public or taxpayerΩǎ money serves to support the creation of the scientific 

publications in the first place. However, the public must pay a second time to access that 

very same research it has already paid for through the fees that research institutions and 

libraries pay to commercial scientific publishers.446 In this regard, the Max Planck Institute 

has noted that  

[s]ince both the production as well as the acquisition of scholarly contents is for the 

most part publicly financed, there is a legitimate public interest in a highly efficient 

and cost-effective publication process. Taxpayers in Europe need to be guaranteed 

that the relevant funds are not used to subsidise excessive profit margins of some 

commercial publishers, whose business models are based on the commodification of 

scientific information or knowledge.447 

Finally, we will return later, in Section 3.1, to an additional special feature of the academic 

publishing market, which has been characterised as a two-sided market, where the scientific 

community provides both the supply and the demand for scientific research. For now, let us 

note that, in light of this aspect of the academic publishing market, a stronger argument 

than in other publishing markets may be put forward to sustain openness. In fact, academic 

authors may be willing to surrender the small royalties they receive in exchange for 

unrestricted, easy and fast access to the global library of academic research, which is critical 

for their capacity to produce follow-on innovation and research. 

2.2.2 Ownership of Rights in Academic Publishing  

Ownership of rights in academic research ς and the associated question of ownership of 

rights to open access to academic works ς is a preliminary issue that is worth mentioning 

briefly. As highlighted by the literature, the question of ownership, namely whether it 
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resides with the academic authors or the research institution, still presents controversial 

aspects, especially due to lack of harmonisation. In Europe, the initial ownership of rights is 

determined by the law of each Member State, where the national rules may point to the 

authors themselves or the research institutions employing them, under the traditional Ψwork 

for hireΩ doctrine.448 Lucie Guibault, for example, has reviewed legal arrangements in France, 

the Netherlands and the United Kingdom to determine whether research carried out by 

scientists or scholars in a university is to be qualified as an employee creation.449 In all these 

countries, although the law might designate, quite unambiguously apart from the case of 

France, the university as the initial copyright owner of works created in the course of 

research activities within a university setting,450 relevant customs and practices in fact assign 

initial ownership to the individual academic author.451 In particular, in the United Kingdom, 

althouƎƘ ŀ ǘǊŀŘƛǘƛƻƴŀƭ ΨǿƻǊƪ ŦƻǊ ƘƛǊŜΩ ǇǊƻǾƛǎƛƻƴ ƛǎ ƛƴŎƭǳŘŜŘ ƛƴ Section 11(2) of the Copyright, 

Design And Patent Act 1988,452 building upon a dictum of Lord Evershed,453 Cornish 

concludes that works of academics employed in an environment devoid of commercial 

interests should give rise to copyrights initially belonging to the author, rather than the 

academic institution.454 Documents and internal policies published by Cambridge University 

and the University of Oxford seem to confirm the continued application of this rule.455 

Concluding on the matter of initial ownership, Guibault noted that in practice, in the 

jurisdictions that she has reviewed, the individual academic authors seem to enjoy a 

consistent degree of freedom in the exercise of the copyright on their works, Ψespecially in 

view of the rather vague university pƻƭƛŎƛŜǎ ŜȄƛǎǘƛƴƎ ƻƴ ǘƘŜ ǎǳōƧŜŎǘΩ ŀƴŘ ΨǘƘŜǊŜŦƻǊŜΣ ǿƘŜǘƘŜǊ 
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accessed 13 June 2013; UƴƛǾŜǊǎƛǘȅ ƻŦ /ŀƳōǊƛŘƎŜΣ Ψ¦ƴƛǾŜǊǎƛǘȅΩǎ {ǘŀǘǳǘŜǎ ŀƴŘ hǊŘƛƴŀƴŎŜǎΣ /ƘŀǇǘŜǊ ·LLLΣ CƛƴŀƴŎŜ 
ŀƴŘ tǊƻǇŜǊǘȅΩ ǎ нόтύ ғ http://www.admin.cam.ac.uk/univ/so/2011/chapter13-section2.html> accessed 13 June 
нлмоΤ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ hȄŦƻǊŘΣ Ψ{ǘŀǘǳǘŜ ·±LΥ tǊƻǇŜǊǘȅΣ /ƻƴǘǊŀŎǘǎΣ ŀƴŘ ¢ǊǳǎǘǎΩ ǎ р-7 <www.admin.ox.ac.uk/statutes/ 
790-121.shtml#_Toc28143157> accessed 13 June 2013.  

http://www.admin.cam.ac.uk/reporter/2001-02/weekly/5858/20.html
http://www.admin.cam.ac.uk/univ/so/2011/chapter13-section2.html
http://www.admin.ox.ac.uk/statutes/790-121.shtml#_Toc28143157
http://www.admin.ox.ac.uk/statutes/790-121.shtml#_Toc28143157
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to publish [their] research results under open access terms ƻǊ ƴƻǘ ǿƛƭƭ ōŜ ǘƘŜ ŀǳǘƘƻǊΩǎ ƻǿƴ 

decisionΩΦ456 

Robert Denicola has discussed ownership of rights, and OAP in the United States.457 

Similarly to the arrangements that we have seen in place in some European countries, 

Denicola believes that a literal application of case law in the United States458 yields a strong 

case for university ownership of copyright in academic research under the Ψwork for hireΩ 

ǊǳƭŜǎΣ ŀƭǘƘƻǳƎƘ Ψby tradition schools and universities have acquiesced in faculty 

ownershipΩΦ459 In contrast to the traditional academic ownership of rights in the United 

States, Denicola makes a controversial proposal. He suggests that universities should 

exercise their legal right to claim ownership of copyright in the research outputs produced 

by their faculties, because only universities can yield sufficient leverage power against 

academic publishers to promote fundamental change in scholarly publishing. 

2.2.3 Transfer of Rights in Academic Publishing  

Regardless of the ownership of rights, the owner is usually required to transfer her rights to 

a publisher to enjoy publication. In fact, transfer of rights is an additional element that has a 

very peculiar characterisation in academic publishing. In order to enhance reputational 

value, scientific authors surrender their copyright for free, rather than selling it, to scientific 

publishers traditionally positioned in the market, whose publications enjoy high impact 

factors.460 In light of these considerations of prestige, as Guibault noted, room for 

negotiation with respect to the terms of the contract is almost non-existent and academic 

authors have to face the widespread practice where terms are presented ƻƴ ŀ ΨǘŀƪŜ-it-or-

leave-ƛǘΩ ōŀǎƛǎΦ461  Additionally, similarly to the rules relating to initial ownership, those on 

                                                           
456

 See DǳƛōŀǳƭǘΣ ΨhǿƴƛƴƎ ǘƘŜ wƛƎƘǘ ǘƻ hǇŜƴ ¦Ǉ !ŎŎŜǎǎ ǘƻ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛŎŀǘƛƻƴǎΩ (n 448) 148. 

457
 wƻōŜǊǘ / 5ŜƴƛŎƻƭŀΣ Ψ/ƻǇȅǊƛƎƘǘ ŀƴŘ hǇŜƴ !ŎŎŜǎǎΥ wŜŎƻƴǎƛŘŜǊƛƴƎ ¦ƴƛǾŜǊǎƛǘȅ hǿƴŜǊǎƘƛǇ ƻŦ CŀŎǳƭǘȅ wŜǎŜŀǊŎƘΩ 

(2006) 85 Neb L Rev 351. See also !ƭƛǎǎŀ /ŜƴǘƛǾŀƴȅΣ ΨtŀǇŜǊ ¢ƛƎŜǊǎ wŜǘƘƛƴƪƛƴƎ ǘƘŜ wŜƭŀǘƛƻƴǎƘƛǇ .ŜǘǿŜŜƴ 
/ƻǇȅǊƛƎƘǘ ŀƴŘ {ŎƘƻƭŀǊƭȅ tǳōƭƛǎƘƛƴƎΩ όнлммύ мт aƛŎƘΦ ¢ŜƭŜŎƻƳƳ ¢ŜŎƘ [ wŜǾ оур, 389-408 (arguing that despite 
customary practice and common misunderstanding, universities in fact own the copyrights in faculty-created 
works under the work-for-hire doctrine); 9ǊƛŎ tǊƛŜǎǘΣ Ψ/ƻǇȅǊƛƎƘǘ ŀƴŘ ¢ƘŜ IŀǊǾŀǊŘ hǇŜƴ !ŎŎŜǎǎ aŀƴŘŀǘŜΩ όнлмнύ 
10 Nw. J. Tech. & Intell. Prop. 377, 398-430 (arguing also that permission mandates can create legally 
enforceable, durable nonexclusive licenses). 

458
 See Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989).  

459
 5ŜƴƛŎƻƭŀΣ Ψ/ƻǇȅǊƛƎƘǘ ŀƴŘ hǇŜƴ !ŎŎŜǎǎΩ όƴ 457) 373. 

460
 See /ŀǎƻΣ Ψ{ŎƛŜƴǘƛŦƛŎ YƴƻǿƭŜŘƎŜ ¦ƴŎƘŀƛƴŜŘΩ όƴ 439) 7-9; in fact, the authors benefit from the peer review 

mechanisms that these publishers manage  and are reluctant to publish outside the well-established or high 
impact outlets. {ŜŜ wŜƛŎƘƳŀƴ ŀƴŘ hƪŜŘƛƧƛΣ Ψ²ƘŜƴ /ƻǇȅǊƛƎƘǘ [ŀǿ ŀƴŘ {ŎƛŜƴŎŜ /ƻƭƭƛŘŜΩ όƴ 431) 1460 

461
 See DǳƛōŀǳƭǘΣ ΨhǿƴƛƴƎ ǘƘŜ wƛƎƘǘ ǘƻ hǇŜƴ ¦Ǉ !ŎŎŜǎǎ ǘƻ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛŎŀǘƛƻƴǎΩ (n 448) 150. See also, on 

journal publication agreements and open access in the legal field in the United States, Michael N Widener, 
Ψ{ŀŦŜƎǳŀǊŘƛƴƎ ά¢ƘŜ tǊŜŎƛƻǳǎέΥ /ƻǳƴǎŜƭ ƻƴ [ŀǿ WƻǳǊƴŀƭ tǳōƭƛŎŀǘƛƻƴ !ƎǊŜŜƳŜƴǘǎ ƛƴ 5ƛƎƛǘŀƭ ¢ƛƳŜǎΩ όнлмлύ 28 J 
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ŀǳǘƘƻǊǎΩ contracts do not enjoy harmonisation at European level, leaving the authors at the 

mercy of the Member State legislation, which only in some instances may have certain 

protective measures in place for  the benefit of the authors. Lƴ ŦŀŎǘΣ ŀŎŎƻǊŘƛƴƎ ǘƻ DǳƛōŀǳƭǘΩǎ 

review of some European jurisdictions, only in France may the typical broad transfer of 

ǊƛƎƘǘǎ ǊŜǉǳŜǎǘŜŘ ōȅ ŀŎŀŘŜƳƛŎ ǇǳōƭƛǎƘŜǊǎ ŦŀŎŜ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ǾŀƭƛŘƛǘȅΣ ǿƘŜǊŜŀǎ ΨŎƻǳǊǘǎ ƛƴ ǘƘŜ 

UK and the Netherlands would probably uphoƭŘ ǘƘŜ ǾŀƭƛŘƛǘȅ ƻŦ ǎǳŎƘ ώŎƭŀǳǎŜǎϐΩΦ462 

Given these market and contractual conditions, academic publishers, which are either 

commercial entities, learned societies or other non-profit entities, are usually broadly 

empowered to determine the conditions of acceǎǎ ǘƻΣ ŀƴŘ ǊŜǳǎŜ ƻŦΣ ǎŎƛŜƴǘƛŦƛŎ ŀǳǘƘƻǊǎΩ 

research outputs. Once scientists and scholars sign away the copyright to publishers, 

publishers may use exclusive copyright to levy subscription fees, site licences and pay-per-

view charges.463 ¢ƘŜ ŜŦŦŜŎǘ ƻŦ ǇǳōƭƛǎƘŜǊǎΩ ŎƻǇȅǊƛƎƘǘ ŜȄŎƭǳǎƛǾƛǘȅ ƻƴ ŀŎŀŘŜƳƛŎ ƪƴƻǿƭŜŘƎŜ is 

two-fold. On the one hand, scholars are prevented from distributing, copying and making 

ǘǊŀƴǎŦƻǊƳŀǘƛǾŜ ǳǎŜǎ ƻŦ ǘƘŜƛǊ ǊŜǎŜŀǊŎƘ ƻǳǘǇǳǘǎ ǿƛǘƘƻǳǘ ǇǳōƭƛǎƘŜǊǎΩ ǇŜǊƳƛǎǎƛƻƴΤ ƻƴ ǘƘŜ ƻǘƘŜǊ 

hand ǘƘŜ ǇǳōƭƛǎƘŜǊǎ Ƴŀȅ ǎŜƭƭ ǎŎƘƻƭŀǊǎΩ ǿƻǊƪǎ back to the academic community itself, 

including libraries, researchers and students, at monopoly prices.464 Obviously, the 

traditional academic publishing arrangements regarding transfer of rights may potentially 

squash any type of OAP by the authors. Although, in some circumstances, as we will discuss 

later, academic publishers may authorise the pre-print to be made available green OA 

ǘƘǊƻǳƎƘ ŀƴ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ǊŜǇƻǎƛǘƻǊȅ ƻǊ ǘƘŜ ŀǳǘƘƻǊǎΩ ǿŜōǎƛǘŜΣ ƻŦǘŜƴ ǇǳōƭƛǎƘŜǊǎ ƻƴƭȅ authorise 

the OAP of an abstract and will demand the removal of any other version of the article from 

OA availability.465 

2.2.4 Open Access and Licensing  

There are two legal foundations for OAP: public domain and copyright-holder consent.466  If 

the copyright still resides with the academic author or institution, depending on initial 

ownership of rights, few issues arise and OAP can be permitted according to the desire of 

the original owner. However, in the traditional academic publishing scenario that we have 

described above, rights have been fully transferred to the publishers, whose permission 

                                                                                                                                                                                     
Marshall J Computer & Info L 217; .ŜƴƧŀƳƛƴ WΦ YŜŜƭŜΣ Ψ/ƻǇȅǊƛƎƘǘ tǊƻǾƛǎƛƻƴǎ ƛƴ [ŀǿ WƻǳǊƴŀƭ tǳōƭƛŎŀǘƛƻƴ 
!ƎǊŜŜƳŜƴǘǎΩ όнлмлύ млн [ŀǿ [ƛōǊΦ WΦ нсф. 

462
 Ibid 151. 

463
 {ŜŜ !ǊƳōǊǳǎǘŜǊΣ ΨhǇŜƴ !ŎŎŜǎǎ ƛƴ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ {ŎƛŜƴŎŜΩ όƴ 278) 428.  

464
 Ibid 429. See also DǳƛōŀǳƭǘΣ ΨhǿƴƛƴƎ ǘƘŜ wƛƎƘǘ ǘƻ hǇŜƴ ¦Ǉ !ŎŎŜǎǎ ǘƻ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛŎŀǘƛƻƴǎΩ (n 448) 148 

(noting that, although the arrangements vary depending on the field of science, access restrictions may prevent 
academic authors from distributing their own works, even to colleagues and students, or reusing content, 
figures and tables from their own articles). 

465
 See GuiōŀǳƭǘΣ ΨhǿƴƛƴƎ ǘƘŜ wƛƎƘǘ ǘƻ hǇŜƴ ¦Ǉ !ŎŎŜǎǎ ǘƻ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛŎŀǘƛƻƴǎΩ (n 448) 149-150. 



 97 Open Access Publishing ς Part II  

must be obtained by the original author for any OAP of the published research output, 

including any alternative versions or even pre-prints. 

Among the key licensing issues that soon emerged for OA publications was to define the 

extent of permissible self-archiving. Early in the history of OAP, recognising that the desire of 

authors to self-archive seemed unlikely to hurt subscriptions, a right to do so was included 

by the publishers within the copyright transfer policies that authors were asked to sign.467 In 

recent years, almost all publishers have clearly spelled out what is permissible or not in 

terms of posting of self-archived copies.468 According to Björk, Ψώŀϐ ƳŀƧƻǊƛǘȅ ƻŦ publishers 

ƴƻǿŀŘŀȅǎ ŀƭƭƻǿ ǇƻǎǘƛƴƎ ƻŦ ǘƘŜ ŀǳǘƘƻǊΩǎ ŀŎŎŜǇǘŜŘ ƳŀƴǳǎŎǊƛǇǘ ƛƴ ŀƴ LwΣ ǎƻƳŜǘƛƳŜs with an 

embargo periodΩ and Ψώǘϐhe general trend seems to be to allow posting only on home pages 

and in institutional repositories, perhaps since these are perceived as less of a threat 

compared to subject repositoriesΩΦ469 In this regard, RoMEO ς which has been launched as 

part of SHERPA Services based at the University of Nottingham as a directory of journal 

policies on author self-archiving ς reports that 69 per cent of the nearly 1,300 publishers 

registered in the RoMEO database, including all the principal publishers and the core ISI 

journals, have formally allowed some form of author self-archiving.470 Again, Mikael Laakso 

has been running an ongoing study of the copyright policies of the 100 largest publishers 

with journals indexed in Scopus, representing a total volume of 1.15 million yearly articles. 

[ŀŀƪǎƻΩǎ ǊŜǎŜŀǊŎƘ Ƙŀǎ ŦƻǳƴŘ ǘƘŀǘ ƛƳƳŜŘƛŀǘŜ ǎŜƭŦ-archival of the accepted version was 

allowed for 62 per cent of the articles on home pages, 61 per cent in institutional 

repositories, but only 21 per cent in subject repositories.471 If journals allowing uploading 

                                                                                                                                                                                     
466

 {ŜŜ tŜǘŜǊ {ǳōŜǊΣ Ψ/ǊŜŀǘƛƴƎ ŀƴ LƴǘŜƭƭŜŎǘǳŀƭ /ƻƳƳƻƴǎ ǘƘǊƻǳƎƘ hǇŜƴ !ŎŎŜǎǎΩ όƴ 90) 179. 

467
 See John Willinsky, 'The Stratified Economics of Open Access' (2009) 39(1) Economics Analysis and Policy 59-
слΦ {ŜŜ ŀƭǎƻ DƻƻŘƳŀƴΣ Ψ¢ƘŜ /ǊƛǘŜǊƛŀ ŦƻǊ hǇŜƴ !ŎŎŜǎǎΩ όƴ 220) 260 (noting that most publishers permit the 
author to post the submitted manuscript or preprint in repositories, although some journals, especially medical 
journals, which have had a long standing rule against pre-publication disclosure, do not permit any form of 
preprint publication; in contrast, publishers tend not to allow the self-archiving of post prints, whereas more 
ŦǊŜǉǳŜƴǘƭȅ ŜȄǇƭƛŎƛǘƭȅ ǇŜǊƳƛǘ ǘƘŜ ǇƻǎǘƛƴƎ ƻŦ ǘƘŜ ŀǳǘƘƻǊΩǎ ŀǇǇǊƻǾŜŘ ǇŜŜǊ-reviewed manuscript); Sally Morris, 
ΨOpen publishingΩ (2003) 16(3) Learned Publishing 171, 171-172 (discussing preprints and post prints and noting 
that while there is no real concern by the publishers that the availability of preprints may seriously undermine 
journalsΩ viability, posting the final published version may be another matter and the reaction of the publishers 
has been more cautious regarding the post prints). 

468
 .ƧǀǊƪΣ ΨhǇŜƴ !ŎŎŜǎǎΩ όƴ 484) 7. 

469
 Ibid 7-8 (also mentioning Elsevier as an interesting case because for a long time they have allowed posting in 

IR unconditionally and recently have changed policy, only allowing posting if it is voluntary, whereas if a 
mandate policy is in place at an institution, Elsevier requires a separate agreement with that institution). 

470
 See SHERPA/RoMEO, Publisher Copyright Policies & Self-Archiving <http://www.sherpa.ac.uk/romeo/index. 

php> accessed 27 May 2013. 

471
 aƛƪŀŜƭ [ŀŀƪǎƻΣ ΨWƻǳǊƴŀƭ tǳōƭƛǎƘŜǊ {ŜƭŦ-!ǊŎƘƛǾƛƴƎ tƻƭƛŎƛŜǎ ŀƴŘ ǘƘŜ tƻǘŜƴǘƛŀƭ ŦƻǊ DǊƻǿǘƘ ƛƴ hǇŜƴ !ŎŎŜǎǎΩ 
όIŀƴƪŜƴ {ŎƘƻƻƭ ƻŦ 9ŎƻƴƻƳƛŎǎ нлмоύ ŀǎ ŎƛǘŜŘ ƛƴ .ƧǀǊƪΣ ΨhǇŜƴ !ŎŎŜǎǎΩ όƴ 484ύ тΦ [ŀŀƪǎƻΣ ΨWƻǳǊƴŀƭ tǳōƭƛǎƘŜǊ {ŜƭŦ-
!ǊŎƘƛǾƛƴƎ tƻƭƛŎƛŜǎ ŀƴŘ ǘƘŜ tƻǘŜƴǘƛŀƭ ŦƻǊ DǊƻǿǘƘ ƛƴ hǇŜƴ !ŎŎŜǎǎΩ όƴ 471) 7. 

http://www.sherpa.ac.uk/romeo/index.php
http://www.sherpa.ac.uk/romeo/index.php
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only after an embargo period of up to 24 months are added, the total share for which green 

self-archiving is allowed rises to 81 per cent.472 

Besides rights of self-archiving ς or circulating gratis the research output ς reuse rights 

equally constitute the core of OAP, as far as the libre OAP is concerned and endorsed by the 

major OAP declarations and definitions. As Suber highlighted, libre OA always needs a 

licence to spell out the terms in which the content is freed from some copyright restrictions, 

as the default mode of work of authorship and scholarship is all-rights-reserved since the 

moment of their creation.473 Clearly, in these licences, the degrees to which content is libre 

OA may vary according to the copyright restrictions that are waived. Therefore, the types of 

ƭƛōǊŜ h! Ƴŀȅ ǾŀǊȅ ŀŎŎƻǊŘƛƴƎƭȅΦ CƻǊ ǘƘƛǎ ǊŜŀǎƻƴΣ ŀǎ {ǳōŜǊ Ǉƻƛƴǘǎ ƻǳǘΣ ΨǘƘŜǊŜ ŀǊŜ Ƴŀƴȅ 

nonequivalent open licences and nonequivŀƭŜƴǘ ǘȅǇŜǎ ƻŦ ƭƛōǊŜ h!ΦΩ474 There are several 

ready-made open licences, and authors and publishers can always come up with their own; 

however, the CC open licences are the best-known, most widely used, and those generally 

endorsed by the OAP community and initiatives. Looking at the range of libre OA from the 

point of view of CC licences, the maximal degree of libre OA belongs to works dedicated to 

the public domain through a CC-Zero licence and works licensed under a CC-BY, allowing any 

use provided that attribution is given. Lesser degrees of libre OA are supported by CC-BY-NC, 

which requires attribution and prevents commercial use, and CC-BY-ND, which requires 

attribution and prevents derivative works. According to Suber, these licences represent the 

ΨŘƛŦŦŜǊŜƴǘ ŦƭŀǾƻǊǎ ƻŦ ƭƛōǊŜ h!ΩΦ475 The CC-BY licence has a critical role within the OAP 

movement as it is recommended by relevant OAP initiatives, such as the recent OASPA476 

and the DOAJ and SPARC Europe Seal of Approval Program for OA journals,477 or even made 
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 Ibid.  

473
 See Suber, Open Access (n 179) 67. 

474
 Ibid 68. 

475
 Ibid 69. See also, discussing possible termination of OA licences under US federal law, Timothy K Armstrong, 
Ψ{ƘǊƛƴƪƛƴƎ ¢ƘŜ /ƻƳƳƻƴǎΥ ¢ŜǊƳƛƴŀǘƛƻƴ hŦ /ƻǇȅǊƛƎƘǘ [ƛŎŜƴǎŜǎ !ƴŘ ¢ǊŀƴǎŦŜǊǎ CƻǊ ¢ƘŜ .ŜƴŜŦƛǘ hŦ ¢ƘŜ tǳōƭƛŎΩ 
(2010) 47 Harv. J. on Legis. 359. Cf /ƘǊƛǎ !ǊƳōǊǳǎǘŜǊΣ Ψ/ȅōŜǊǎŎƛŜƴŎŜ ŀƴŘ ǘƘŜ YƴƻǿƭŜŘƎŜ-based Economy. Open 
!ŎŎŜǎǎ ŀƴŘ ¢ǊŀŘŜ tǳōƭƛǎƘƛƴƎΥ ŦǊƻƳ /ƻƴǘǊŀŘƛŎǘƛƻƴ ǘƻ /ƻƳǇŀǘƛōƛƭƛǘȅ ǿƛǘƘ bƻƴŜȄŎƭǳǎƛǾŜ /ƻǇȅǊƛƎƘǘ [ƛŎŜƴǎƛƴƎΩ όнллуύ 
мн LƴǘΩƭ WΦ /ƻƳƳΦ [Φ tƻƭΩȅ <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=938119> accessed 1 July 2013 
(arguing that universities and governments, scholars and publishers should the emergence of a competitive 
market that is based on nonexclusive rights by the adoption of standard copyright licenses that reserve some 
rights, namely Attribution and No Derivative Works, but otherwise will allow for the unlimited reproduction, 
dissemination and re-use of the research article, commercial uses included). 

476
 OASPA, Why CC-BY? <http://o aspa.org/why-cc-by> accessed 1 July 2013. See also OASPA, Growth in Use of 

the CC-BY Licence (8 March 2013) <http://oaspa.org/growth-in-use-of-the-cc-by-license-2> accessed 1 July 
2013. 

477
 See SPARC Europe, SPARC Europe Seal for Open Access Journals <http://sparceurope.org/our-work/sparc-

europe-seal-for-open-access-journals> accessed 1 July 2013; DOAJ, How do I get the SPARC Europe Seal for 
Open Access Journals? <http://www.doaj.org/doaj?func=loadTempl&templ=faq> accessed 1 July 2013. See 
also, among leading OA journals using CC-BY, BioMed Central, The Open Access Publisher, About us 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=938119
http://oaspa.org/why-cc-by
http://oaspa.org/growth-in-use-of-the-cc-by-license-2
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http://sparceurope.org/our-work/sparc-europe-seal-for-open-access-journals
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mandatory as in the case of the recent Research Councils of United Kingdom OA mandate 

policy.478 

Suber has noted that, although the BBB definition calls for both gratis and libre OA, so far 

ΨƳƻǎǘ ƻŦ ǘƘŜ ƴƻǘŀōƭŜ h! ǎǳŎŎŜǎǎ ǎǘƻǊƛŜǎ ŀǊŜ ƎǊŀǘƛǎ ŀƴŘ ƴƻǘ ƭƛōǊŜΩΦ479 In truth, most OA journals 

are not using open licences and operate under an all-rights-reserved regime.480 The DOAJ 

provides instructive data in this respect. Roughly 35 per cent of the titles listed in the 

directory use CC licences, with approximately 17 per cent using the DOAJ recommended CC-

BY.481 However, the numbers are rising at a fast pace. A couple of years ago, only 20 per cent 

of the DOAJ titles were using CC licences, with fewer than 11 per cent using CC-BY.482 In fact, 

when publishing in some of the most reputable OA journals, including PLoS, Biomed Central, 

and Hindawi, authors retain the copyright on their articles, which are freely distributed 

under a Creative Commons Attribution Licence (CC-BY) and therefore can be unrestrictedly 

re-used, distributed in any medium, provided that the original work is correctly cited.483 

Although still a minority, CC licences are becoming increasingly popular for OA journals ς and 

publications at large ς ŀŦǘŜǊ ŀƴ ƛƴƛǘƛŀƭ ǇŜǊƛƻŘ ƛƴ ǿƘƛŎƘ ΨƳƻǎǘ ōƻǊƴ h! ƧƻǳǊƴŀƭǎ ŜǾŜƴ ƭŀŎƪŜŘ 

eȄǇƭƛŎƛǘ ŀƎǊŜŜƳŜƴǘ ǿƛǘƘ ǘƘŜ ŀǳǘƘƻǊǎ ƻǊ ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ ǳǎŀƎŜ ǊƛƎƘǘǎΩΦ484 Among large 

publishers CC licences could be even more popular than across the entire market. In an EC 

funded study, Dallmeier-Tiessen and others found that 7 out of 14 large OA publishers, 

which represented 72 per cent of 616 journals, were using CC licences.485 In contrast, 

                                                                                                                                                                                     
<http://www.biomed central.com/about> accessed 10 June 2013 (indicating that authors publishing with 
BioMed Central retain the copyright to their work, licensing it under the Creative Commons Attribution 
License). 
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Dallmeier-Tiessen and others also reported, only 27 per cent of journals, among small 

publishers, were using CC licences.486 

On a final note, it is worth noting that digitisation has changed the business models 

governing the publishing market. Dematerialisation has forced publishers to switch from the 

traditional sale of physical copies to licensing agreements governing the access and use of 

research outputs, the control of which is enforced by technological protection measures. 

Although these are broader issues than those reviewed in this study, nonetheless they 

crucially overlap with the discussion of OAP. In particular, technological protection measures 

have added additional restrictions to the use and reuse that users can make of research 

outputs circulating in digital form,487 especially e-books.488 As Suber noted above, very often 

gratis OA materials may still be subject to the restrictions that are enforced by digital rights 

management systems.  

2.2.5 Economies of Prestige, Academic Careers, and OAP 

As we have seen, scientific authors surrender their copyright for free to high impact factor 

publishers to maximise the reputational value that can be extracted from their works of 

scholarship. This, in turn, empowers publishers with absolute control over conditions of 

access to, and reuse of, scientific literature. In fact, it is worth noting, as some literature has 

highlighted, that the position of the academic community within this conundrum is far from 

transparent. Paul Horowitz has addressed the impact of online media on the gatekeepers 

who have traditionally certified scholars and their scholarship as elite. He observes that 

academic legal scholars who have benefited from online media and paid lip service to 

egalitarian distribution of scholarship have also sought validation and enhanced status from 

the traditional gatekeepers they criticise. This, he concludes, has perpetuated the tension 

between elitism and egalitarianism, in part because the legal academy is overly concerned 

with making and trading prestige as a cultural product.489 

                                                           
486

 Ibid. 

487
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In this respect, Ulrich has discussed the acceptance of OA from the perspective of 

.ƻǳǊŘƛŜǳΨǎ ǘƘŜƻǊȅ ƻŦ ǎŎƛŜƴǘƛŦƛŎ ŎŀǇƛǘŀƭΦ490 In this context, traditional claims for OA, based on 

acceleration of scientific communication, financial arguments, reduction of the digital divide, 

enhanced participation, and levelling of disparities, become less relevant. Rather, Ψit is crucial 

for open access [ . . . ] to understand how scientists perceive its potential influence on 

existing processes of capital accumulation and how open access will affect their demand for 

status.Ω491 Therefore, the reputational value that OA publications will produce will be 

determinant in defining ƛǘǎ ǎǳŎŎŜǎǎΦ Lƴ ǘƘƛǎ ǊŜǎǇŜŎǘΣ ŀŎŎƻǊŘƛƴƎ ǘƻ .ƻǳǊŘƛŜǳΩǎ ǘƘŜƻǊȅΣ h! Ƴŀȅ 

face difficulties in replacing other forms of academic publishing, while OA journals continue 

to be partially ignored in efficiency ratings, evaluations and appointments.492 

Additional literature has focused on researchersΩ attitude towards open access in light of 

the traditional economies of prestige of academic publishing. Generally, several authors 

have found that the coexistence of closed and open access may create an inefficient Nash 

Equilibrium as a consequence of the lock-in effects that follow from the reputation 

advantage of established non-OA publications.493 In similar fashion, after conducting a 

survey analysing attitudes from 481 scientists, Mann and others concluded that researchers 

ǘŜƴŘ ǘƻ ŜȄƘƛōƛǘ ŀ Ψǿŀƛǘ ŀƴŘ ǎŜŜΩ ŀǘǘƛǘǳŘŜ ǘƻǿŀǊŘǎ OAP.494 

Mindful of the inefficiency of the present system, the literature has been investigating ς 

with more research critically necessary in this field ς new economies of prestige through 

Open Access. Michael Madison, for example, explored how the current economy of prestige 

of academic publishing thwarts efforts to supplant that economy via OAP and what can be 

done to change that economy.495 To counter the perception that open access threatens the 

status quo, Madison suggests recreating the economy of prestige by digitally tagging, 

classifying and rating articles so that Internet search engines can read them. Prestige would 

be associated with the tags, instead of, or in addition to, the journal's institutional prestige.  
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 ¦ƭǊƛŎƘΣ Ψ{ƻŎƛƻƭƻƎƛŎŀƭ LƳǇƭƛŎŀǘƛƻƴǎ ƻŦ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛǎƘƛƴƎ hǇŜƴ !ŎŎŜǎǎΩ όƴ 490). 

491
 Ibid. 

492
 See Bo-/ƘǊƛǎǘŜǊ .ƧǀǊƪ ΩhǇŜƴ !ŎŎŜǎǎ ǘƻ {ŎƛŜƴǘƛŦƛŎ tǳōƭƛŎŀǘƛƻƴǎ - An Analysis of the Barriers to Change, (2004) 

9(2) Information Research 1 <http://informationr.net/ir/9 -2/paper170.html> accessed 16 March 2013. 

493
 See 9ōŜǊƘŀǊŘ CŜŜǎǎ ŀƴŘ aŀǊŎ {ŎƘŜǳŦŜƴΣ Ψ!ŎŀŘŜƳƛŎ /ƻǇȅǊƛƎƘǘ ƛƴ ǘƘŜ tǳōƭƛǎƘƛƴƎ DŀƳŜΥ ! /ƻƴǘŜǎǘ tŜǊǎǇŜŎǘƛǾŜΩ 
όнлмнύ WΦ /ǳƭǘǳǊŀƭ 9ŎƻƴƻƳƛŎǎΩ 1, 7 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1793867> accessed 16 
March 2013; .ŜǊƴƛǳǎ ŀƴŘ ƻǘƘŜǊǎΣ ΨhǇŜƴ !ŎŎŜǎǎ aƻŘŜƭǎ ŀƴŘ ǘƘŜƛǊ LƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ ǘƘŜ tƭŀȅŜǊǎ ƻƴ ǘƘŜ {ŎƛŜƴǘƛŦƛŎ 
tǳōƭƛǎƘƛƴƎ aŀǊƪŜǘΩ όƴ 227) 105; {ƘŀǾŜƭƭΣ Ψ{ƘƻǳƭŘ /ƻǇȅǊƛƎƘǘ hŦ !ŎŀŘŜƳƛŎ ²ƻǊƪǎ .Ŝ !ōƻƭƛǎƘŜŘΚΩ όn 438) 331; 
Matthias Hanauske, {ǘŜŦŦŜƴ .ŜǊƴƛǳǎ ŀƴŘ .ŜǊƴŘǘ 5ǳƎŀƭƭΣ ΨvǳŀƴǘǳƳ DŀƳŜ ¢ƘŜƻǊȅ ŀƴŘ hǇŜƴ !ŎŎŜǎǎ tǳōƭƛǎƘƛƴƎΩ 
(2007) 382 Physica A 650, 650-664 <http://arxiv.org/abs/physics/0612234> accessed 13 June 2013.   

494
 See Florian B Mann anŘ ƻǘƘŜǊǎΣ ΨhǇŜƴ !ŎŎŜǎǎ tǳōƭƛǎƘƛƴƎ ƛƴ {ŎƛŜƴŎŜΥ ²Ƙȅ ƛǘ ƛǎ IƛƎƘƭȅ !ǇǇǊŜŎƛŀǘŜŘ ōǳǘ wŀǊŜƭȅ 
¦ǎŜŘΩ όнллуύ рм /ƻƳƳǳƴƛŎŀǘƛƻƴǎ ƻŦ ǘƘŜ !/a ғwww.researchgate.net/publication> accessed 13 June 2013. 

495
 Michael J MadiǎƻƴΣ Ψ¢ƘŜ LŘŜŀ ƻŦ ǘƘŜ [ŀǿ wŜǾƛŜǿΥ {ŎƘƻƭŀǊǎƘƛǇΣ tǊŜǎǘƛƎŜ ŀƴŘ hǇŜƴ !ŎŎŜǎǎΩ όнл06) 10 Lewis & 

Clark L Rev 901. 

http://informationr.net/ir/9-2/paper170.html
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1793867
http://arxiv.org/abs/physics/0612234
http://www.researchgate.net/publication


 102 Legal Framework 

As an additional solution to enhance reputational value in the academic publishing 

market, Jens Prüfer and David Zetland have proposed an auction market for journal 

articles.496 Prüfer and ZetlandΩǎ ŀǳŎǘƛƻƴ ƳƻŘŜƭ would like to replace the current system for 

submitting academic papers with an auction solution with virtual revenue sharing to fix, and 

enhance, academic reputational incentives. The authors describe the timeline of this system 

in the following terms: 

[i]In period zero, the author writes, markets and submits his paper to the AMJA 

[Auction Market for Journal Articles] auction server. In period one, editors screen and 

value papers. In period two, editors bid for papers. Winning bidsτin Ψacademic 

dollarsΩ or A$τgo to the authors, editors and referees of articles cited in auctioned 

papers. In period three, referees review papers. Editors decide to accept or reject 

papers in period four.497 

¢ƘŜ ΨƴƻƴǇŜŎǳƴƛŀǊȅ ƛƴŎƻƳŜ ώΨŀŎŀŘŜƳƛŎ ŘƻƭƭŀǊǎΩϐΩ, ǘƘŜ ŀǳǘƘƻǊǎ ŜȄǇƭŀƛƴΣ ΨƛƴŘƛŎŀǘŜǎ ǘƘŜ 

academic impact of an article ς ŦŀŎƛƭƛǘŀǘƛƴƎ ŘŜŎƛǎƛƻƴǎ ƻƴ ǘŜƴǳǊŜ ŀƴŘ ǇǊƻƳƻǘƛƻƴΩΦ498 The key 

idea here is that the reputational revenues coming from the bid are not internalised by new 

authors for whom editors are bidding but by the academic publishing system from which the 

new work has been cumulatively created. The auction model, therefore, establishes a 

virtuous system of recognition of previous contributions in which reputational value is 

objectively compensated ς through a virtual academic reputational currency ς at the 

moment any new academic work is submitted. As Alex Tabarrok has suggested, turning 

ǾƛǊǘǳŀƭ Ψŀcademic dollarsΩ into real money may achieve the goal not only of redefining 

submission practice but also sustaining journal publishing and OA models.499 Actually, 

ΨǇublishers will be willing and able to pay for papers because they expect to earn revenues 

when in turn those papers are citedΩΦ500 The practical question here is how the system might 

get off the ground in order to become self-sustaining, as it is clear that at the very beginning 

publishers will not earn any revenues, whereas they should be investing money in bidding. In 

any event, regardless of its capacity for materially supporting the publishing industry (which 

in fact Prüfer and Zetland do not discuss in their paper), the auction market for journal 
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articles still remains a valuable proposal for moving reputational incentive at the core of the 

academic publishing system. 

2.2.6 Recalibrating or Abolishing Copyright for Academic Works?  

In light of the incentive mechanics of academic authorship that we have discussed earlier, 

Lydia Loren Pallas argues that Ψdifferently motivated worksΩ, including scholarly articles, do 

not need robust copyright.501 This view has been largely shared by recent scholarship and 

exported well beyond the context of academic publishing. Several scholars have proposed 

copyright reform, arguing more broadly that motivation should be taken into consideration 

in determining the scope of copyright protection in any field.502 Suber, in particular, has 

discussed a reform of copyright law in the context of OAP that should tackle directly the 

collision between copyright and science evoked by Reichman and Okediji. Suber proposes 

three phases for creating an intellectual commons through OA, including a revision of 

copyright law that should (i) encompass enlargement and protection of the public domain by 

rolling back copyright term extensions, (ii) assure that copyright law preempts contract or 
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<http://www.communia-project.eu/node/110Υ /ƘǊƛǎǘƻǇƘ DŜƛƎŜǊΣ ΨtǊƻƳƻǘƛƴƎ /ǊŜativity through Copyright 
[ƛƳƛǘŀǘƛƻƴǎΥ wŜŦƭŜŎǘƛƻƴǎ ƻƴ ǘƘŜ /ƻƴŎŜǇǘ ƻŦ 9ȄŎƭǳǎƛǾƛǘȅ ƛƴ /ƻǇȅǊƛƎƘǘ [ŀǿΩ όнлммύ мн ±ŀƴŘ W 9ƴǘ ¢ŜŎƘ [ рпт  
όǇǊƻǇƻǎƛƴƎ ǘƘŜ Řǳŀƭ ǊŜƎƛƳŜ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ŎǊŜŀǘƛǾŜ ǊŜǳǎŜǎύΤ ŀƴŘ ! tŜǳƪŜǊǘΣ Ψ! .ƛǇƻƭŀǊ /ƻǇȅǊƛƎƘǘ {ȅǎǘŜƳ ŦƻǊ 
the Digital NeǘǿƻǊƪ 9ƴǾƛǊƻƴƳŜƴǘΩ όнллрύ ну IŀǎǘƛƴƎǎ /ƻƳƳ ϧ 9ƴǘ [ W м όǇǊƻǇƻǎƛƴƎ ŀ Řǳŀƭ ǎȅǎǘŜƳ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ 
of peer-to-peer file sharing). For similar views in the United States, see, for example, Christopher May, 
Ψ.ƻǳƴŘŜŘ hǇŜƴƴŜǎǎΥ ¢ƘŜ CǳǘǳǊŜ ƻŦ tƻƭƛǘƛŎŀƭ 9ŎƻƴƻƳȅ ƻŦ YƴƻǿƭŜŘƎŜ aŀƴŀƎŜƳŜƴǘΩ όнлммύ ооόуύ 9Ltw пттΣ птф-
480 (arguing that the system of IP will evolve into parallel hard and soft systems, which allow various levels of 
exclusivity and openness depending on the sectors and use of particular technologies that will dispense with 
the Ψone-size-fits-allΩ ŀǇǇǊƻŀŎƘ ƻŦ ǘƘŜ ¢wLt{ !ƎǊŜŜƳŜƴǘύΤ [ŀǊǊȅ [ŜǎǎƛƎΣ ΨYŜȅƴƻǘŜ {ǇŜŜŎƘΩ ό²Lth Dƭƻōŀƭ aŜŜǘƛƴƎ 
on Emerging Copyright Licensing Modalities ς Facilitating Access to Culture in the Digital Age, Geneva, 
Switzerland, 4 November 2010) <http://www.freedomtodiffer.com/freedom_to_differ/2010/11/larry-lessig-
calls-for-wipo-to-lead-radical-overhaul-of-copyright-law.html>; Lawrence Lessig, Remix: Making Art and 
Commerce Thrive in the Hybrid Economy 33, 254-259 (Bloomsbury 2008)Τ [ȅŘƛŀ tŀƭƭŀǎ [ƻǊŜƴΣ Ψ¢ƘŜ tƻǇŜΩǎ 
Copyright? Aligning Incentives with Reality by Using Creative Motivation to Shape CopyriƎƘǘ tǊƻǘŜŎǘƛƻƴΩ όнллуύ 
69 La. L. Rev. 1 (noting that motivation should be taken into consideration in determining the scope of 
copyright protection and concluding that, for works created and distributed without the primary motivation 
being the marketable right provided by copyright law, robust copyright is not necessary). 

http://www.communia-project.eu/node/110
http://www.freedomtodiffer.com/freedom_to_differ/2010/11/larry-lessig-calls-for-wipo-to-lead-radical-overhaul-of-copyright-law.html
http://www.freedomtodiffer.com/freedom_to_differ/2010/11/larry-lessig-calls-for-wipo-to-lead-radical-overhaul-of-copyright-law.html
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licensing law, (iii) establish first sale doctrine for digital content, and (iv) restore fair dealing 

and fair-use rights denied by technological protection measures.503 

Some authors have gone even further and discussed the opportunity of abolishing 

copyright for academic works. Recently, in a widely discussed paper, Steven Shavell 

ǿƻƴŘŜǊǎΥ Ψ{ƘƻǳƭŘ /ƻǇȅǊƛƎƘǘ ŦƻǊ !ŎŀŘŜƳƛŎ ²ƻǊƪǎ ōŜ !ōƻƭƛǎƘŜŘΚέ.504 In seeking the 

abolishment of copyright, Shavell develops a model in which transitioning from a reader-pay 

to an author-pay system should increase readership and encourage research from 

readership-motivated academic authors. Shavell suggests that if copyright were to be 

abolished, this would render the supply of scientific journal content perfectly competitive, 

causing subscription prices to drop to marginal cost, which in the case of online access is 

close to zero.505  This, in turn, would maximise the diffusion of academic works ς which is in 

itself a socially positive outcome ς and enhance the reputational value for authors by 

expanding the size of the readership. Lƴ {ƘŀǾŜƭƭΩǎ ǾƛŜǿΣ ŜƴƘŀƴŎŜŘ ǊŜŀŘŜǊǎƘƛǇ ǿƻǳƭŘ ƛƴŎǊŜŀǎŜ 

the reputation benefit of research, thus also inducing universities to cover the authorsΩ 

publication fees. In addition, Gienas seems to conclude that copyright may hinder the 

circulation of scientific works.506  

However, as Gienas notes,507 together with Alexander Peukert, under a traditional 

copyright theory it may be difficult to justify abolition of copyright for academic works. In 

fact, in tŜǳƪŜǊǘΩǎ opinion ς if we distinguish between a copyright perspective and a 

perspective that takes as its starting point the philosophy and sociology of science in 

discussing scientific works and the scholarly communication system in general ς only the 

scientific perspective is capable of explaining and adequately regulating the current change 

taking place in the scholarly communication system.508 Again, literature has proved to be 

cautious regarding the abolition of copyright as it may have a negative impact on the quality 

                                                           
503

 tŜǘŜǊ {ǳōŜǊΣ Ψ/ǊŜŀǘƛƴƎ ŀƴ LƴǘŜƭƭŜŎǘǳŀƭ /ƻƳƳƻƴǎ ǘƘǊƻǳƎƘ hǇŜƴ !ŎŎŜǎǎΩ όƴ 90) 178. See also Ann Bartow, 
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 Ibid 302. 
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 See YǊȊȅǎȊǘƻŦ DƛŜƴŀǎΣ Ψ{ŎƛŜƴǘƛŦƛŎ ²orks: Another Dimension of Copyright Perspective, (2008) 3(12) JIPLP 801, 

801-803. 
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 Ibid 801-803 (arguing that as far as copyright theory is concerned, scientific works can be protected but their 

character is special). 
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 See !ƭŜȄŀƴŘŜǊ tŜǳƪŜǊǘΣ Ψ5ŀǎ ±ŜǊƘŅƭtnis zwischen Urheberrecht und Wissenschaft: Auf die Perspektive 
ƪƻƳƳǘ Ŝǎ ŀƴΗ ώ¢ƘŜ wŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ /ƻǇȅǊƛƎƘǘ ŀƴŘ {ŎƛŜƴŎŜΥ ! aŀǘǘŜǊ ƻŦ tŜǊǎǇŜŎǘƛǾŜΗϐΩ όнлмоύ {{wb 
Working Papers Series <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2268906> accessed 1 July 2013. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2268906
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of journals.509 Other literature has countered the proposal for abolishing copyright for 

ŀŎŀŘŜƳƛŎ ǿƻǊƪǎ ƛƴ ǘƘŜ ǎǇŜŎƛŦƛŎ ŎƻƴǘŜȄǘ ƻŦ h!tΣ ŀƴŘ ƛƴ ǇŀǊǘƛŎǳƭŀǊ {ƘŀǾŜƭƭΩǎ ǇǊƻǇƻǎŀƭΣ ƻƴ ǘƘŜ 

ground ǘƘŀǘ Ψneedlessly suggesting that copyright reservation/reform is or ought to be made 

a prerequisite for OA simply slows down progress toward reaching the universal Green OA 

that is already fully within the global research community's grasp.Ω510 

In a Position Paper on the knowledge economy focusing on scientific research by the Max 

Planck Institute for Intellectual Property, Competition and Tax Law, the authors comment on 

all the constraints that excessive copyright exclusivity, contractual arrangements between 

end-users and rightholders and technology protection measures may bring to the wider 

dissemination of scientific research.511  In looking at the scientific research market with the 

goal of suggesting legislative reform to the European Commission, the Position Paper argues 

that, as they stand, limitations are not sufficient to guarantee wider dissemination and 

accessibility of scholarship and, in any event, limitations alone may not be capable of 

reaching those goals. As the Position PŀǇŜǊ ǎǘŀǘŜǎΣ Ψin the academic journal sector, the free 

flow of scientific knowledge may be impeded if the exclusive right enjoyed by a few 

academic publishers is exercised in an excessive manner, whereas the authors, by whom the 

content has been generated, usually care more about reputation and impact as important 

factors for their personal careersΩ.512 According to the Max Planck Institute, copyright 

exclusivity brings ƴŜƎŀǘƛǾŜ ŎƻƳǇŜǘƛǘƛǾŜ ŜŦŦŜŎǘǎ ƻƴ ǘƘŜ ŘƛǎǎŜƳƛƴŀǘƻǊΩǎ ƭŜǾŜƭΦ ¢ƘŜ licensing 

practices urging academic authors to grant exclusive licences to one publisher narrow the 

number of potential sources of scholarly works for the end-user.513 Libraries and end-users 

may ŦŀŎŜ ŀ ΨǎƛƴƎƭŜ-ǎƻǳǊŎŜ ǎƛǘǳŀǘƛƻƴΩ ŦƻǊŎƛƴƎ ǘƘŜƳ ŜƛǘƘŜǊ ǘƻ ŀŎŎŜǇǘ ǳƴǊŜŀǎƻƴŀōƭŜ ŎƻƴŘƛǘƛƻƴs or 

desist from accessing the materials. At the same time, contractual arrangements are likely to 

benefit rightholders more than users.514 Therefore, legislative reform should intervene both 

at the end-user ŀƴŘ ƛƴǘŜǊƳŜŘƛŀǊƛŜǎΩ ƭŜǾŜƭΦ {ƻΣ ŀǘ ǘƘŜ end-user ƭŜǾŜƭΣ Ψlimitations most relevant 
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 See Frank Müller-[ŀƴƎŜǊ ŀƴŘ wƛŎƘŀǊŘ ²ŀǘǘΣ Ψ/ƻǇȅǊƛƎƘǘ ŀƴŘ hǇŜƴ !ŎŎŜǎǎ CƻǊ !ŎŀŘŜƳƛŎ ²ƻǊƪǎΩ όнлмлύ тм wŜǾ 
Econ Research on Copyright Issues 45, 45-65 <http://www.serci.org/2010/frank.pdf> accessed 16 March 2013; 
wƛŎƘŀǊŘ ²ŀǘǘΣ ΨLƴǘǊƻŘǳŎǘƛƻƴΥ /ƻǇȅǊƛƎƘǘ ŀƴŘ ǘƘŜ tǳōƭƛǎƘƛƴƎ ƻŦ {ŎƛŜƴǘƛŦƛŎ ²ƻǊƪǎΩ όнлмлύ тόмύ wŜǾƛŜǿ ƻŦ 9ŎƻƴƻƳƛŎ 
Research on Copyright Issues 1, 1-6; Mark J McCabe anŘ /ƘǊƛǎǘƻǇƘŜǊ a {ƴȅŘŜǊΣ ΨhǇŜƴ !ŎŎŜǎǎ ŀƴŘ !ŎŀŘŜƳƛŎ 
WƻǳǊƴŀƭ vǳŀƭƛǘȅΩ όнллрύ фрόнύ ¢ƘŜ !ƳŜǊƛŎŀƴ 9ŎƻƴƻƳƛŎ wŜǾƛŜǿΣ tŀǇŜǊǎ ŀƴŘ tǊƻŎŜŜŘƛƴƎǎ проΣ про-458. 
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Archivangelism, 29 July 2009) <http://openaccess.eprints.org/index.php?/archives/618-Conflating-Open-
Access-With-Copyright-Reform-Not-Helpful-to-Open-Access.html> accessed 18 March 2013. See also Hossein 
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of Economic Research on Copyright Issues 30. 

511
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to scientific research should be mandatory, immune towards contractual agreements and 

technological protection measuresΩΦ515 !ǘ ǘƘŜ ƛƴǘŜǊƳŜŘƛŀǊƛŜǎΩ ƭŜǾŜƭ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ƳǳƭǘƛǇƭŜ 

sources and fair competition among publishers and other intermediaries with respect to the 

individual research outputs should be better secured, considering additional legal measures 

based on copyright or competition law. In this respect, the Position Paper concludes that 

exclusivity could be constrained alternatively (i) introducing binding rules of copyright 

contract law, limiting the possibility for scientific authors to give away exclusive rights to 

single publishers; (ii) introducing an element of price control in case of exploitation with the 

establishment of some kind of expert body to settle disputes about pricing; (iii) allowing for 

parallel dissemination of the same content, provided a predetermined, collectively 

administered compensation to safeguard the legitimate interest of rightholders; or (iv) 

introducing an obligation to enter into negotiations between the parties involved to provide 

further intermediaries with a licence for parallel dissemination under adequate, 

competition-oriented terms and conditions, with an expert body determining the adequacy 

of the conditions in case of disputes between the parties.516 

2.3 OPEN ACCESS, DEVELOPING COUNTRIES AND SCIENTIFIC DIVIDE 

The economist Joseph Stiglitz has suggested that Ψdeveloping countries are poorer not only 

because they have fewer resources, but because there is a gap in knowledge. That is why 

access to knowledge is so important.Ω517 A study by the UK Commission on Intellectual 

Property Rights (CIPR) serves as one of the most worrying reports on access to technology in 

education. The CIPR states that several consultations within developing countries have 

shown serious problems of access to software, textbooks, and specialised technical material. 

The Report explains:  

The arrival of the digital era provides great opportunities for developing countries in 

accessing information and knowledge. The development of digital libraries and 

archives, Internet based distance learning programmes, and the ability of scientists 

and researchers to access sophisticated on-line computer databases of technical 

information in real time are just some examples. But the arrival of the digital era also 

poses some new and serious threats for access and dissemination of knowledge. In 

particular, there is a real risk that the potential of the Internet in the developing 

world will be lost as rights owners use technology to prevent public access through 

pay-to-view systemsΦΩ518  
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Developing on this point, Andres Guadamuz discussed how, together with literacy, 

technological, and linguistic barriers, strong propertarian models over access to educational 

materials may heighten, rather than reducing the digital divide.519 The potential for a 

Ψlearning revolutionΩ that new digital technologies make possible520 may be easily banished 

by ΨinfogopoliesΩ increasingly pushing towards more international protection and more 

stringent copyright enforcement.521 

Intellectual property ς and the steady expansion of international minimum IP standards in 

the last few decades ς lies at the core of the digital and educational divide insofar as it 

produces dead-weight loss by increasing the costs of purchasing content beyond levels that 

become unaffordable for users in developing countries. In fact, some exceptions in 

education related areas are provided by international agreements, such as Article 9(2) of the 

Berne Convention allowing signatory countries to pass exceptions to copying for public 

interest or educational purposes. However, they seem scarcely enough to overcome 

intellectual property strictures and, furthermore, rebalance the access to knowledge divide 

between the Global North and Global South. Throughout the decades, proposals have been 

made to increase the scope given to developing countries for enacting exceptions to 

international agreements in education-related works, such as translations, and other 

exceptions relating to works of scientific, research or educational interest, but they have 

been ratified only in extremely weak forms.522 Given the unsatisfactory condition of the 

political economy of international IP, in recent times a trend towards advocating open IPR 

models by emerging and developing countries is increasingly emerging in an attempt to 

counter the traditional history of the international IPR treaty system, which in contrast has 

tended towards strong requirements of minimum IP standards.523  

A large portion of the OAP literature has placed a special emphasis on the need to 

rebalance the discourse about knowledge between the Global North and South. Willinsky 

construed his Ψaccess principleΩ with specific attention to the value that it may provide in 

                                                           
519
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redressing the inequality of the North-South information order by arguing that the promise 

ƻŦ h!t ǎȅǎǘŜƳǎ ƛǎ ǇǊŜŎƛǎŜƭȅ ǘƘŀǘ ǘƘŜȅ Ψcan be installed and controlled locally, while offering a 

global presence through sophisticated indexing schemesΩΦ524 As Danner noted, discussing 

²ƛƭƭƛƴǎƪȅΩǎ ŀǊƎǳƳŜƴǘǎΣ Ψǘhe access principle thus calls not only for a freer flow of information 

from developed to developing nations, but (and more importantly in the long term), for 

creating the means for scholars everywhere to contribute to the discourse of their 

disciplineΩ.525  

With specific emphasis on biomedical research literature, authors have argued that 

excluding the poor from access and free reuse of literature may harm global public health.526 

In particular, Gavin Yamey has suggested that biomedical literature should be considered a 

global public good, according to international declarations, such as the Universal Declaration 

of Human Rights (UDHR) and the International Covenant on Economic, Social, and Cultural 

Rights (ICESCR), that promote access to scientific and medical knowledge as a human 

right.527 Again, the Geneva Declaration of Principles ς adopted within the context of the 

World Summit on the Information Society ς seems to support this idea even further by 

noting in Article B3.28 that Ψ[w]e strive to promote universal access with equal opportunities 

for all to scientific knowledge and the creation and dissemination of scientific and technical 

information.Ω528 

There are programmes for providing low cost or free access to journals in selected 

subjects to researchers in developing countries.529 Among these programmes, 

Research4forLife is a partnership of the World Health Organization (WHO), Food and 

Agriculture Organization (FAO), United Nations Environment Program (UNEP), Cornell and 

Yale Universities, and the International Association of Scientific, Technical & Medical 

Publishers, which has been designed to provide free or low cost online access to peer-

reviewed content to developing countries.530 This partnership has launched three subject-

                                                           
524

 Willinsky, The Access Principle (n 3) 104-105. 

525
 5ŀƴƴŜǊΣ Ψ!ǇǇƭȅƛƴƎ ǘƘŜ !ŎŎŜǎǎ tǊƛƴŎƛǇƭŜ ƛƴ [ŀǿΩ όƴ 366) 358. See also wƛŎƘŀǊŘ ! 5ŀƴƴŜǊΣ ΨhǇŜƴ !ŎŎŜǎǎ ǘƻ [ŜƎŀƭ 
{ŎƘƻƭŀǊǎƘƛǇΥ 5ǊƻǇǇƛƴƎ ǘƘŜ .ŀǊǊƛŜǊǎ ǘƻ 5ƛǎŎƻǳǊǎŜ ŀƴŘ 5ƛŀƭƻƎǳŜΩ όнлмнύ тόмύ WL/[¢ ср (considering the challenges 
of providing open access legal scholarship to developing countries). 

526
 {ŜŜ ¸ŀƳŜȅΣ Ψ9ȄŎƭǳŘƛƴƎ ǘƘŜ tƻƻǊ ŦǊƻƳ !ŎŎŜǎǎƛƴƎ .ƛƻƳŜŘƛŎŀƭ [ƛǘŜǊŀǘǳǊŜΩ (n 185) 21. 

527
 Ibid 26-28. See also Willinsky, The Access Principle (n 3) 143-154 (noting that these declarations make a 

distinction between sharing in scientific advancement and enjoying the benefits of such progress, both to be 
considered as a human right). 

528
 Geneva Declaration on Principles (adopted 12 December 2003) WSIS-03/GENEVA/DOC/0004 art B3.28 

<http://www.itu.int/wsis/docs/geneva/official/dop.html> accessed 18 May 2013. 

529
 See Willinsky, The Access Principle (n 3) 101-млоΦ {ŜŜ ŀƭǎƻ hǇǇŜƴƘŜƛƳΣ Ψ9ƭŜŎǘǊƻƴƛŎ {ŎƘƻƭŀǊƭȅ tǳōƭƛǎƘƛƴƎ ŀƴŘ 
hǇŜƴ !ŎŎŜǎǎΩ όƴ 220) 584-585. 

530
 See Research4Life <http://www.research4life.org> accessed 1 June 2013.  

http://www.itu.int/wsis/docs/geneva/official/dop.html
http://www.research4life.org/

























































































































































































































