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ABSTRACT
This paper presents a comparative analysis of ethical codes of various cultural industries among different nations, and in doing so, examines the development of those codes within the context of the cultures they serve. The paper begins by reviewing the background to the discourse over law and ethics, including a number of relevant measures. Attention is focused on the relationship between the law, which operates as a floor for acceptable conduct, and ethical ideals, which operate as a ceiling; yet, codes of ethics fall somewhere within the spectrum defined by law and ethics. As such, this paper concentrates on narratives behind ethical interpretations and examines the tensions between international legal conventions, national laws, and the pursuit of appropriate ethical policies by cultural institutions. The paper analyses the pervasiveness of law in the promulgation of ethical codes—and vice versa—impacting the way in which certain cultural industries cater to the communities they serve. The final section of this paper proposes narrowing the space between the floor and ceiling, and demands for progressive measures to be taken by certain cultural industries who have failed to commit to the greater public interests of appropriate ethical practices without excuse or justification. The paper concludes by suggesting an international convention in conjunction with an international ethical association—integrating all cultural industries—could be effective in harmonizing the various ethical and legal standards that control the development, preservation, and commodification of culture. 
INTRODUCTION
[bookmark: _Ref402362640]Law and ethics define the range of behaviour deemed acceptable by society. Law establishes a minimum standard by which social and individual behaviour must comply. Ethics surpass the legal standard, setting an ideal standard of integrity that reflects the highest expectations of a corresponding community. But how ethics are defined can be subject to the legal and ethical interests of a larger community—a community that has been shaped and nurtured within its own cultural context. As such, a cultural institution’s Code of Ethics first and foremost reflects national standards and formalizes accountability according to national law and ethical practices. Yet, unlike legal codes, which are dependent upon legislative support for modification, ethical codes are intended to be living documents, organic and constantly redefining their relative obligations to the general public. In their ideal form, codes elevate standards for professional practices to the ceiling by defining optimal principles through which those they bind can better understand their responsibility to society.[footnoteRef:2] However, in their final form, ethical codes are the result of extensive deliberations and negotiations, reflecting tensions between the principle aims of autonomy and quantifying ethical restraint. [2:  	GARY EDSON, MUSEUM ETHICS 9 (1st  ed. Routledge 1997).] 

Regardless of jurisdictional boundaries, cultural institutions are more internationally connected and interdependent than ever due to modernization and the globalization of cultural appreciation. Just as cultural communities are no longer defined by traditional boundaries, cultural institutions are no longer defined by traditional missions. Expanded cultural interests have expanded cultural obligations and cross-cultural accountability. Even so, institutional personnel continue to encounter different ethical problems in different parts of the world.[footnoteRef:3] How they approach these problems becomes subject to personal, institutional, associational, and national standards—and what satisfies one nation’s ethical expectations may be unacceptable when examined under the ethical lens of another. Accordingly, ethical standards must be examined by nation, industry, profession, and category of institution, along with how they are incorporated into an individual institution’s code. While this topic could inspire a lifetime of research, this paper aims to skim the surface of where these intersections have recently emerged and had a critical role on the development of culture. [3:  	Id. at 6.] 

The interdependence of institutional communities exists on a macro and micro level, pervading traditional and contemporary forms of cultural institutions and cultural industries.[footnoteRef:4] Importantly, in examining ethical obligations, this paper does not delineate between private, public, and for-profit sectors. The deciding factor for analysis is the presence of cultural impact, and not whether the organization deals in the preservation, safeguarding, or commodification of culture. Of course, stark differences in business purposes exist, but a public effect is felt nevertheless, and simply because an entity operates privately should not insulate it from ethical obligations where cultural interests are concerned. Additionally, multiple professions and associations are examined—museum directors, conservators, librarians, academics, curators, historians, archaeologists, anthropologists, registrars, dealers, appraisers, and auction houses—as well as institutional associations and specific institutions among various locations. Yet, “regardless of the location condition, society, nation, or culture, there are certain truths common to all [cultural institutions].”[footnoteRef:5] [4:  	Though the term “cultural industry” is commonly used to refer to the industrialization of cultural production, such as in film, music, and other culturally-implicated sectors, this paper uses the term in a broad sense, encompassing industries and professions dealing in many forms of cultural goods.]  [5:  	Edson, supra note 1, at 87. The original statement was made in regards to “museums” instead of “cultural institutions,” yet its premise stands for the broader category of cultural institutions.] 

In the current cultural climate, increasingly diverse and complex cultural responsibilities arise. Globalization trends have forced different institutional models to integrate and concerned countries to collaborate and resolve incongruities. Modernization trends have forced everyone to adapt to current technologies and accommodate swiftly changing cultural expectations. Cultural institutions exist to serve, advance, and benefit society, but they also possess the capability and responsibility to create a more just society. Through cultural education, forms of “tolerance” can evolve into “appreciation”, enabling institutions to act as a mechanism for catalyzing social progress. Indeed, cultural heritage is now seen as an important part of human rights; thus, cultural institutions may be morally obligated to act to the highest ethical standards possible, but not legally obligated. Acting legally and acting ethically are two different concepts, and as of yet, no unifying international guidelines have been conceived to provide a universal guiding standard for ethical conduct among the interdependent fields of cultural institutions. 
[bookmark: _Ref402363438]Filling this void are numerous international and national policy measures that regulate the actions of cultural contributors. Regulation occurs upon need. However, legal regulation, as the floor, usually lags behind even the generally prevalent ethical standard, found somewhere in the workable space between the floor and the ceiling. This is especially true on an international level, since regulatory attempts must balance national social interests with business interests and cultural progress with cultural sensitivity. These tensions are best exposed at the intersection of global trade liberalization and progressive cultural policies advocated by national governments and associations. Perhaps the greatest resistor to legal and ethical regulation has been the art trade. With this in mind, critical analysis focuses on a broad range of institutions and professions, but concentrates heavily on legal and ethical issues faced by institutions dealing with cultural property, such as museums and the art market. This paper seeks to assist in examining issues of cultural implication by looking to provisions that seem to cause institutions significant problems. As such, illustrations have been chosen according to where the weight of meaningful comparison lies.[footnoteRef:6] [6:  	This is not to say that other cultural institutions and industries encounter easier ethical decisions. Yet, controversy seems amplified where museum-related industries are concerned. As one author has observed, “[u]nlike libraries and archives, museums make a stronger statement. They present a set of selected messages drawn from the enormous pool of possibilities normally located beyond a visitor’s reach in some intelligible interpretation or in the inarticulated information residing in the stored collections. Museums cannot offer themselves to their users in the way other institutions do, where the retrieval is a matter of free will and individual interest.” (Tomislav Sola, Museums, Museology, and Ethics: A Changing Paradigm, in Edson, supra note 1, at 173, 168-175). To properly appreciate these issues, we must look to the level of ethical conflict within respective institutions, ranging from service-based institutions to those more involved and active in trade. Service-based institutions are founded on neutrality, honouring public trust interests, and seek to foster access-based rights while championing free will. On the opposite end of the spectrum is private trade, placing the personal interests of clients and the economic interests of a business at odds with public concerns. It is at this end where more controversial decisions and self-serving justifications for ethical compromise are defended.] 

[bookmark: _Ref402362803]In any case, law and ethics cannot be reduced to differences between right and wrong. The theories exist in a spectrum, incorporating issues of morality, subjectivity, and relativism. This spectrum identifies the level of conflict and influences acts taken by cultural institutions within their corresponding industries. Consequently, what is morally correct is not always legally or ethically correct[footnoteRef:7]; what is legally correct is not always ethically or morally correct[footnoteRef:8]; and what is ethically correct is not always morally or legally correct[footnoteRef:9]. By elaborating on these nuances, this paper brings to light how ethical evolution can foster cultural cooperation, and it initiates discussion of the possibility for (and the necessity of) the creation of an international association dedicated to providing ethical guidance for all institutions impacting culture. [7:  	Some institutions argue policies forbidding the purchase of an illicitly excavated—but culturally significant—object would confirm its entry (and subsequent disappearance) into the black market. Institutions are morally obligated to purchase the object: the lesser evil. Former director of the Metropolitan Museum of Art, Philippe de Montebello, has attacked such policies: “That is not the high moral ground. That is a capitulation to a political agenda and a betrayal of a museum’s basic mission and purpose, in this case the rescue and the preservation of objects of great aesthetic merit and intrinsic cultural significance. . . . To simply and deliberately condemn innumerable worthy objects . . . to the trash heap or oblivion, through redirecting the market to a true black market, to buyers less committed to openness, conservation, scholarship and certainly access—is wrong.” JASON FELCH & RALPH FRAMMOLINO, CHASING APHRODITE 286 (Houghton Mifflin Harcourt 2011).]  [8:  	Such as capital punishment, which is legal in numerous countries for a variety of offenses.]  [9:  	Ethically, but not always legally, many institutions are bound to return certain ethnographic materials to qualifying parties requesting repatriation. Some professionals would argue that morally, this compromises humanity’s right to learn from such materials along with the integrity of a profession, which seeks to extract useful scientific and historical data from such material, ultimately lost by repatriation. See Bonnichsen v. United States, 357 F.3d 962 (9th Cir. 2004).] 

GENERAL OVERVIEW
This paper is structured as follows: Part I is descriptive and provides the basis for legal and ethical discussion. First, international legal and ethical measures are examined for their binding or voluntary effect. These measures have been constructed around changing and evolving morals, and the evidence of such is presented by examining the history of certain international conventions and codes of ethics. Second, attention is paid to these measures on a national level, which are analyzed by probing various relative cultural dilemmas and their legal or ethical solutions. Part II compares codes of ethics with their legal counterparts, examining their language, substance, and cultural differences in approaches to enforcement. Part III is dedicated to addressing instances when ethics and law collide, such as through the artful circumvention of restrictive measures or when governments themselves act unethically. Finally, Part IV proposes how ethical codes should be expanded and diffused to address cultural industries currently lacking self-regulation on an international level. The paper concludes by suggesting an international convention in conjunction with an international ethical association—integrating all cultural industries—could be effective in harmonizing the various ethical standards that impact the development, preservation, and commodification of culture.
I. LEGAL AND ETHICAL MEASURES
Part I presents the first descriptive accounts of legal and ethical measures of cultural relevance. Drawing on codes of both legal and ethical nature, this Part sets the stage for reflection by introducing the more prevalent issues encountered in cultural debate, their role in international and national development, and their effect on cultural institutions. Section A begins by describing the history of international standards, while section B focuses on national attempts, laying the groundwork for analysis in Parts II, III, and IV.
A. International Standards: Legal Conventions and Codes of Ethics
Composing a legal or ethical measure engages the conscience in framing a conceptual position for a measure’s initial foundation. But diplomatic motivations introduce compromise, convoluting those initial standards through trade-offs and negotiations. For this reason, it is worth questioning who should be involved in developing these codes.[footnoteRef:10] Such an investigation can reveal whether the purpose of an instrument is to achieve an acceptable policy outcome versus an ideal policy outcome. It can also reveal why standards have been chosen to align with the floor or the ceiling. The section to follow aims to give light to these attempts by first examining international measures. To begin, the section addresses the legal effect of conventions in private and public international law, examines motivations for ratification and domestic implementation, and will reveal where such measures have permeated the ethical realm. It then examines international ethical measures, historical motivations for codification and revision, and provides a foundation for the comparison of national measures to follow. [10:  	In an effort to reduce the breadth of this paper, this specific question will not be examined unless it is pertinent to why certain decisions have been made.] 

1. International Legal Conventions
[bookmark: _Ref402362685]Before continuing to the substance of this analysis, it is necessary to quickly make two related points about international conventions. First, such instruments are neither automatically binding nor retroactive. Instead, State Parties must voluntarily sign on to their terms. Second, becoming signatory to a convention is not dispositive. Unless it is determined to be self-executing, a Member State must ratify or accept the convention by enacting domestic legislation.[footnoteRef:11] In such a case, it is the domestic legislation, rather than the treaty, that establishes legal effect, provides enforceability, and defines the extent to which a nation can be held accountable.[footnoteRef:12] Additional non-binding forms of international guidance exist. In some cases, an organization goes further and creates model laws to give States an idea as to how they should structure laws back home.[footnoteRef:13] Regardless, participation and the level of commitment to an international convention is largely determined by national political self-interest. [11:   	Patty Gerstenblith, The Meaning of 1970 for the Acquisition of Archaeological Objects, 38 J. OF FIELD ARCHAEOLOGY 4, 361 (2013).]  [12:  	Id. at 361.]  [13:  	See the UNESCO and UNIDROIT Model Provisions on State Ownership of Undiscovered Cultural Objects, available at http://www.unidroit.org/instruments/cultural-property/model-legislative-provisions.] 

[bookmark: _Ref402461942]International conventions may seek domain over nations and their cultural institutions, but they are binding only upon signatory nations with implementing legislation.[footnoteRef:14] How cultural institutions are drawn into or excluded by the contours of national legislation varies greatly. Nevertheless, cultural actors consistently take note of relevant treaties as the cultural shift in importance from “legally required” to “ethically required” results in the voluntary adherence to non-binding legal standards. To many nations, some treaties can seem quite optimistic despite their intentions to shape a mere floor for legally acceptable behaviour. On one hand, this might explain why the legal success of a certain convention is not internationally realized; but on the other, ethical success can be achieved where institutional associations draw upon or reference the convention in establishing their own standards.[footnoteRef:15] [14:  	Gerstenblith, supra note 10, at 361.]  [15:  	This is true of the International Council of Museums (ICOM) Code of Ethics for Museums, which is elaborated upon in the following section (http://icom.museum/fileadmin/user_upload/pdf/Codes/code_ethics2013_eng.pdf).] 

Motivations to develop an international convention must be prompted by demand for the resolution of a uniquely-common, international cultural situation. Such a need arose after World War II, which inspired the formation of the United Nations Educational, Scientific and Cultural Organization (UNESCO) in 1945. Three years later, the Netherlands submitted a proposal for a new international convention dealing with the protection of cultural heritage in times of war.[footnoteRef:16] Systematic looting, ownership, and restitution problems had begun to surface among numerous nations in the war’s wake. International efforts to protect “the culture of the world[footnoteRef:17]”, by first preventing its destruction, inspired the 1954 Hague Convention and quickly expanded to encompass legal and ethical obligations regarding not only the protection of cultural heritage during armed conflicts, but also during its scholastic pursuit and commercial exploitation.[footnoteRef:18]  [16:  	An earlier Code and conventions from 1863, 1899 and 1907 had previously provided the basis for protection of cultural sites and property: the Instructions for the Government of Armies of the United States in the Field (The Leiber Code, 1863) and the Hague Conventions of 1899 and 1907.]  [17:  	The 1954 Hague Convention for the Protection of Cultural Property in the Event of an Armed Conflict begins by proclaiming, “damage to cultural property belonging to any people whatsoever means damage to the cultural heritage of all mankind, since each people makes its contribution to the culture of the world.”  See http://portal.unesco.org/en/ev.php-URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html.]  [18:  	Shortly after the Hague Convention, UNESCO expanded its cultural efforts and submitted findings for the 1956 Recommendation on International Principles Applicable to Archaeological Excavations and the 1964 Recommendation on the Means of Prohibiting and Preventing the Illicit Export, Import, and Transfer of Ownership of Cultural Property. The latter two measures provided foundation for the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property, which ultimately sought to expand cultural protections by restricting illicit cultural objects’ entry into the market. Gerstenblith, supra note 10, at 361.] 

[bookmark: _Ref402363381]In the legal realm, organizations like UNESCO can effectuate change and provide protections were national jurisdictions may remain hesitant or unable. Yet, not all such efforts are welcomed. Organizations have been known to lobby in opposition of international conventions[footnoteRef:19], denouncing them as “protectionist” measures.[footnoteRef:20] For these cultural actors, many policies set the bar too high and institute a number of discomforting standards. Similarly, nations are not always comfortable signing on to international treaties, as accession requires some level of sovereign concession. Consequently, variations in domestic participation and implementation can create unintended international discrepancies—especially where private business or economic interests become concerned.[footnoteRef:21] [19:  	Other international reports have attempted to propose regulation of the trade industry, but have failed found industry opposition, such as UNESCO’s 1976 Recommendation Concerning the International Exchange of Cultural Property and the 1978 Recommendation for the Protection of Movable Cultural Property.]  [20:  	While the United Kingdom’s Museums Association enthusiastically endorsed the Convention, the UK Government “not only steadfastly refused to sign, but even withdrew from UNESCO, rejoining only after a change in Government in 1997. Numerous organizations pressured the Government. One of the major influences behind the previous Government’s unwillingness to sign the Convention was determined opposition from the auction houses, primarily in London, and the desire to maintain the UK’s dominant position in the world art market.” WOJCIECH A. KOWALSKI, ART TREASURES AND WAR xi (Institute of Art and Law 1998).
Similarly, in the United States, the State Department abandoned efforts to promote UNIDROIT after museums and dealers made their opposition clear. Peter Marks, The Ethics of Art Dealing, 7 INT’L J. OF CULTURAL PROP. 1, 121 (January 1998).]  [21:  	Under Articles 5 and 6 of the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property, State Parties retain the sovereign right to undertake measures on cultural policy through state-to-state relationships by implementation through international legislative agreements. Even so, States do not have jurisdiction over each other, and legislation is highly varied among the states. Some countries have ratified fully or in part, while others have abstained completely.] 

[bookmark: _Ref402362931]Perhaps the most prominent example of this occurred after the creation of the landmark 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property.[footnoteRef:22] Though the treaty took decades to become internationally effective, it is now one of the most pervasive legal measures found in the ethical realm. The treaty’s date of creation, and the enforcement date now symbolically honoured by many cultural institutions, is November 17, 1970.[footnoteRef:23] However, this date becomes arbitrary in many legal situations.[footnoteRef:24] In most nations, the relevant enforcement date depends on the date of domestic implementation—or in some cases, even a date enumerated in a patrimony law triggered by the object’s origin. Naturally, source nations had immediately begun to ratify and accept the convention, but market nations, discouraged by organizations advocating a pro-market perspective, were much slower to follow.[footnoteRef:25] Where different dates and legislation determine the substantive legal status of a cultural object, one country’s enforcement procedure could clash with another, leaving a cultural institution to question whether taking the ethical route is perhaps the best way to avoid any repercussions. [22:  	The Convention focuses on preventing the illicit trade of cultural objects and calls on nations to establish a licensing system regulating the import and export of cultural objects while assisting each other in recovering objects that have been illegally removed. Gerstenblith, supra note 10, at 361.]  [23:  	Cultural institutions were slow to acknowledge the Convention’s full effect. A thorough discussion of ethical interpretations of the Convention is discussed in Part II.]  [24:  	Gerstenblith, supra note 10, at 361. As discussed, various national measures control the effective date of implementation as well as which provisions are granted legal effect. Id.]  [25:  	Implementation in the European Community did not occur until 1993, with the Council Directive 93/7/EEC of 15 March 1993 on the return of cultural objects unlawfully removed from the territory of a member state, but it established a minimal level of mutual respect and bound only Community members to honour its terms for the return of items removed from other Community nations after January 1, 1993. An additional 1993 Regulation prohibited the export of cultural objects from the Community (IRINI A. STAMATOUDI, CULTURAL PROPERTY LAW AND RESTITUTION: A COMMENTARY TO INTERNATIONAL CONVENTIONS AND EUROPEAN UNION LAW 142 (Edward Elgar Publishing Limited 2011)). The Union had already attempted to take steps with the 1985 Convention of the Council of Europe on offenses relating to cultural property, which has six signatories, but still no ratifications. Not surprisingly, the signatory parties were Greece, Italy, Cyprus, Turkey, Portugal and Liechtenstein (Id.). All parties, excepting Liechtenstein (which still has yet to ratify), had already ratified the 1970 UNESCO Convention: Italy in 1978; Cyprus in 1979; Greece in 1981; Turkey in 1981; Portugal in 1985. By comparison, it was not until 1997 that France became the first European market nation to implement the Convention. The nation with the largest art market, the United Kingdom, did not ratify its terms until 2002. See Parties in Chronological Order (http://www.unesco.org/eri/la/convention.asp?KO=13039&language=E).] 

To illustrate, consider an antiquity removed from Italy sometime around 1939, the relevant date by which Italy’s patrimony law vested ownership in the nation, then brought to the United States by a private collector in 1980. The United States may have been the first market nation to ratify the Convention in 1972, but the measure was not enacted domestically until 1983.[footnoteRef:26] Moreover, the United States implemented only Articles 7(b) and 9, effectively providing much narrower protections than the international treaty. Finally, the domestic legislation requires the formation and approval of a bilateral agreement between the United States and a requesting party before import restrictions are formally put in place. Such an agreement was not reached with Italy until 2001.[footnoteRef:27] All of these dates—1939, 1970, 1972, 1980, 1983 and 2001—are central to the object’s legal status. Under United States law, the Italian antiquity has been imported legally. After all, the date of entry is 1980, three full years before domestic implementation and well before import restrictions were instituted. However, Italy’s patrimony law, and any uncertainty as to when the object left Italy, adds complexity to the issue. Should the private collector wish to donate the item to a cultural institution, the history of its legal status may prove problematic. Cultural associations might not be legally bound to the Convention’s obligations, nor can it be used to seek legal recourse; however, several institutions now find the treaty’s date of creation controlling when acquiring or accepting the cultural property. The institution might be protected by the letter of the law, but accepting the donation could compromise its ethical obligations. [26:  	The Cultural Property Implementation Act of 1983 (CPIA) 19 U.S.C. §§ 2601-13.]  [27:  	These bilateral agreements are called a “Memorandum of Understanding.” See Agreement Between the Government of the United States of America and the Government of the Republic of Italy Concerning the Imposition of Import Restrictions on Categories of Archaeological Material Representing the Pre-Classical, Classical, and Imperial Roman Periods of Italy (2001) (http://eca.state.gov/files/bureau/it2001mou.pdf).] 

[bookmark: _Ref402363703]Naturally, not all legal intervention in international cultural and social policy has gained such momentum. Differences in public and private international law also reveal where politically driven outcomes create cultural disparity. Compare national acceptance of the 1970 UNESCO measure with its private international counterpart, the 1995 UNIDROIT Convention on stolen on illegally exported objects. Instead of focusing on prevention of illicit activity, the UNIDROIT measure focuses on the object’s return. Ratifying states must implement the full convention into national legislation—meaning they cannot be selective in adopting provisions, as is permitted by the 1970 Convention.[footnoteRef:28] This all-or-nothing approach could explain why only 36 State Parties to date have ratified the Convention, as well as why no market nations are included in that number.[footnoteRef:29] In addition, doctrinal incompatibilities between the Convention’s terms and Member States laws are relevant. The Convention entitles a good faith purchaser to compensation—a concept at conflict with common-law doctrine which fails to recognize such rights upon theft, since a thief can never convey good title.[footnoteRef:30] In this way, national preferences and the perceived degree of sovereign dilution become pivotal to what constitutes an acceptable policy outcome versus an ideal policy outcome. Where consensus may be possible with more general and adaptable public law guidelines, differences in private law become too hard to harmonize among civil and common-law nations. [28:  	See Article 18, of the UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects (Rome, 24 June 1995) (http://www.unidroit.org/instruments/cultural-property/1995-convention).]  [29:  	See Status (http://www.unidroit.org/status-cp). France and Switzerland are signatories, as of 1995 and 1996 respectively, but neither have implemented domestic legislation. In fact, upon the Swiss Federal Council’s original endorsement of the Convention, the Rudolf Staechelin Family Foundation withdrew its collection from Swiss museums. Though the hasty act demonstrated a lack of understanding of international law and the Convention’s legal effect, it equally demonstrates how private actors become involved in influencing national alignment with international measures. Kurt Siehr, Chronicles (March 1997-December 1997), 7 INT’L J. OF CULTURAL PROP. 1, 274 (January 1998).]  [30:  	Article 4 of the 1995 UNIDROIT Convention. The Anglo-American common law of property holds that a thief cannot convey good title, nor can one claim title through a thief, even if the property passes through the hands of a good faith purchaser. Instead, the doctrine of nemo dat quod non habet (no one can give what one does not have) and the Uniform Commercial Code § 2-403(1) control (a purchaser of goods acquires all title which his transferor had or had power to transfer).  ] 

In the pursuit of intercultural harmony, underlying motivations in favour of, or in opposition to, national adherence reflect an actor’s preferences and are influenced by community concerns. The 1970 UNESCO Convention brought together multiple actors: international and national legislators, archaeologists and anthropologists, historians and the art market, curators and museums. Yet, outside of state-to-state relationships, the treaty had little effect on institutional practices for decades. Source nations and cultural industries that immediately encouraged ratification were, understandably, motivated by self-interest. Archaeology became the first professional association to officially endorse its principles, seeing value in preventing illegal looting at its outset so the object’s context could be preserved and studied by the profession.[footnoteRef:31] Other institutions whose interests were threatened by the Convention violated its letter and spirit without national legal repercussion and continued to deal in unprovenanced materials with full knowledge of their illicit history.[footnoteRef:32] But with each nation’s ratification, and through the growing support of various cultural institutions, the legal and ethical climate changed: the international treaty became widely-pervasive in institutional ethics. In this way, cultural institutions and associations made a deliberate choice to enter the international political forum by focusing ethical efforts on aligning to the purposes of the 1970 Convention. [31:  	The Archaeological Institute of America immediately began efforts to use the 1970 UNESCO Convention as an ethical guide, endorsing ratification in 1970 and implementing adherence into its policy in 1973 (Gerstenblith, supra note 10, at 361). The Institute became first to institute it, but included 1972 date and called on members to refrain from publishing unprovenanced artifacts. Felch and Frammolino, supra note 6, at 138.]  [32:  	Specifically, museums, collectors, dealers and auction houses among a number of market nations. Felch and Frammolino, supra note 6, at 5. ] 

Other international measures have infiltrated cultural industries, though not to the degree and success of the 1970 Convention. The United Nations Declaration of Human Rights is referenced by the International Federation of Library Associations and Institutions (IFLA). In an effort to envision the needs of the international community, the IFLA Code requires its members to recognize and acknowledge the humanity of others and respect human rights.[footnoteRef:33] The Code’s Preamble champions rights to information which, “in turn obliges librarians and other information workers to be prepared to advise, and if appropriate, advocate the improvement of both the substance and administration of laws.”[footnoteRef:34]  [33:  	Article 19 if the UNDHR protects the freedom of opinion, expression and access to information for all human beings: “Seek, receive, and impart information and ideas in any media and regardless of frontiers.”]  [34:  	True to its preamble, the IFLA Committee on Freedom of Access to Information and Freedom of Expression (FAIFE) has collected, translated, and made available more than 60 national codes of ethics for industry reference and use.] 

Organizations, institutions, and associations may be unable to become party to or seek enforcement of international conventions, but it does not mean international measures have not impacted their operations. For instance, the formal terms of the 1970 Convention have become accepted as “a moral or ethical line in the sand demarcating what behaviour is considered to be ethical and unethical among professional organizations . . . .” [footnoteRef:35] In effect, international laws permeate the development of ethical codes: cultural institutions can rely on them when responding to improper requests and national governments can rely on them when making ethical requests of foreign cultural institutions. Often, a law (or set of laws) might be unfit to respond to certain situations. Ethical dilemmas can escalate quickly when conflicting national or international laws are implicated. As the next section will reveal, it is perhaps better that elevated ethical standards control, rather than the law, in that different circumstances call for different responses.  [35:  	Gerstenblith, supra note 10, at 362.] 

2. International Codes of Ethics
[bookmark: _Ref402462079][bookmark: _Ref402363053]Codes of Ethics pervade many cultural industries and take many forms. Often, an organization will establish a parent code to provide general principles while more specific guidelines are issued upon need.[footnoteRef:36] Many codes are simply ideal practices and nonbinding agreements.[footnoteRef:37] Others are established by international and national cultural and trade associations.[footnoteRef:38] Some are formalized by trade participants in the private sector.[footnoteRef:39] Several lay out ethical rules.[footnoteRef:40] Versions of these form the basis for an individual cultural institution’s ethical code. In serving a dual purpose, Codes of Ethics regulate an institution from within while enhancing the public’s trust from without. This is perhaps why, unlike international legal policies, international ethical policies first developed locally from the ground up, eventually homogenizing into internationally accepted standards.[footnoteRef:41] [36:  	For example, the AAM and AAMD have associational codes of ethics as well as targeted guidelines for a number of areas. See note 35, infra.]  [37:  	See ICOM’s Code of Ethics for Museums (1986, revised in 2004); 1998 Washington Principles on Nazi-looted Art, followed by the Terezin Declaration in 2009; 1999 UNESCO International Code of Ethics for Dealers in Cultural Property; 1956 Recommendation on International Principles Applicable to Archaeological Excavations; 1964 Recommendation on the Means of Prohibiting and Preventing the Illicit Export, Import, and Transfer of Ownership of Cultural Property; IFLA’s Code of Ethics for Librarians and other Information Workers (2012).]  [38:  	See Antique Tribal Art Dealers Association (ATADA), Trade Practices and Guarantee, Amended Bylaws of the Antique Tribal Art Dealers Association, Inc. (1997, amended 2007); Association of Art Museum Directors (AAMD), New Report on Acquisition of Archaeological Materials and Ancient Art Issued by Association of Art Museum Directors (2008), and Art Museums and the Identification and Restitution of Works Stolen by the Nazis (2007) - Position Paper (Not Guidelines); College Art Association (CAA), A Code of Ethics for Art Historians and Guidelines for the Professional Practice of Art History (1995); College Art Association (CAA), CAA Statement on the Importance of Documenting the Historical Context of Objects and Sites (2004); ); Confédération Internationale des Négociants en Oeuvres d'Art, or International Confederation of Art and Antique Dealers' Association (CINOA), International Support and Guidelines (1987, amended 1998 and 2005); International Association of Dealers in Ancient Art (IADAA), Code of Ethics and Practice; Museums Association (MA), Code of Ethics for Museums: Ethical principles for all who work or govern museums in the UK (2002); World Archaeological Congress (WAC), First Code of Ethics (1990)]  [39:  	Sotheby’s Code of Business Conduct and Ethics (Sotheby’s Code of Business Conduct and Ethics, available at http://www.sothebys.com/en/inside/corporate-governance/bus-ethics-conduct.html); Confédération Internationale des Négociants en Oeuvres d'Art, or International Confederation of Art and Antique Dealers' Association (CINOA) (http://www.cinoa.org/page/2866), Code of Practice for the Control of International Trading in Works of Art (1985), (available at http://www.parliament.the-stationery-office.co.uk/pa/cm199900/cmselect/cmcumeds/371/0052308.htm).]  [40:  	British Art Market Federation (BAMF), Principles of Conduct of the UK Art Market Adopted by the British Art Market Federation (2000); German Museum Association, Code of Ethics; J. Paul Getty Museum, Acquisitions Policy for the J. Paul Getty Museum (2006); Metropolitan Museum of Art (MMA), Collections Management Policy (2008); Society for American Archaeology (SAA), Principles of Archaeological Ethics (1996); Swiss Association of Dealers in Arts and Antiques (SADDA), Code of Ethics.]  [41:  	Historically, Codes of Ethics first developed among community institutions and national associations before catching on in their respective international realm. For example, in 1918, the German Museum Association became the first museum association to develop a code of ethics (Léontine Meijger-van Mensch, New Challenges, New Priorities: Analyzing Ethical Dilemmas From a Stakeholder’s Perspective in the Netherlands, 26 MUSEUM MANAGEMENT AND CURATORSHIP 2, 113-128 (May 2011)). The American Museum Association quickly followed in 1925, with museums in New Zealand joining in 1977, in Canada and Israel in 1979, in Australia in 1982, and in the UK in 1983. International museum collaboration had begun in 1926, but an official “Code of Ethics” was not developed until 1986 (In 1926, the League of Nations formed the International of Office of Museums, which was later dissolved with along its founding entity in 1946. That same year, both organizations were transformed into the United Nations Educational, Scientific and Cultural Organization (UNESCO) and the International Council of Museums (ICOM)). ICOM’s first document outlining ethical standards entitled, “Ethics of Acquisition,” was created in 1971, with its first official Code of Ethics for Museums published in 1986. Since then, the Code has been revised only twice: once in 2001, and again in 2004 (See http://atom.archives.unesco.org/international-museums-office-imo). When ICOM adopted its first code, membership included 7,000 institutions and museum personnel in more than 100 countries. Ellen Herscher, The Antiquities Market, 14 J. OF FIELD ARCHAEOLOGY 2, 213-223, 213 (Summer 1987). As of 2013, membership has grown to almost 33,000 members in 135 countries. See International Council of Museums 2013 Annual Report, 3-4, (http://icom.museum/fileadmin/user_upload/images/publications/2013activityReport_eng.pdf).
Other international versions from other industries appeared throughout, and even after, the 20th century. Founded in 1927, the International Federation of Library Associations and Institutions (IFLA) lacked a Code of Ethics until 2012. Instead, some 60 national associations implemented their own ethical codes relative to community concerns before the international standard was harmonized (See http://www.ifla.org/news/ifla-code-of-ethics-for-librarians-and-other-information-workers-full-version). For conservators, numerous national versions formed over time—American Institute for Conservation (1967); United Kingdom Institute (1982); Australian Institute for the Conservation of Cultural Material (1986); Canadian Association of Conservators (formerly the IIC-Canadian Group) with the Canadian Association of Professional Conservators (1986)—but no international version existed until the International Council of Museums’ Conservation Committee (ICOM-CC) issued a report for an international guidelines (1989). Later, the European Confederation of Conservator-Restorers’ Organisations (ECCO) adopted a document building upon ICOM-CC’s guidelines (1994). See Catherine Sease, Codes of Ethics for Conservation, 7 INT’L J. OF CULTURAL PROP. 1, 99-100 (January 1998).] 

Generally speaking, international codes of ethics do not create an ethical ceiling for ideal conduct. Instead, they seek to establish a realistic minimum standard above the law, but at which associational members can collectively achieve and surpass. Furthermore, they are “not intended to replace existing codes or remove the obligation on professional associations to develop their own codes.”[footnoteRef:42] To illustrate, the International Council of Museums (ICOM) Code of Ethics for Museums expressly states that it sets a “minimum standard” and goes on to encourage cultural institutions to align their codes of ethics with national law, international law, and industry-specific considerations.[footnoteRef:43] Going further, the organization provides a number of professional standards and guidelines in addition to its Code of Ethics and extends membership not only to museums, but also to individual experts and professionals worldwide. [42:  	See IFLA, Code of Ethics for Librarians and other Information Workers.]  [43:  	See ICOM, Code of Ethics for Museums, Preamble. ICOM has created an additional Code of Ethics to supplement the Natural History industry’s ethical obligations, entitled ICOM Code of Ethics for Natural History Museums (http://icom.museum/fileadmin/user_upload/pdf/Codes/nathcode_ethics_en.pdf).] 

Between the various goals of protecting national interests and strengthening international obligations, international codes of ethics can resolve some of the cultural concerns compromised by diplomatic disagreement. For example, nations accuse the 1954 Hague Convention of being too intrusive into sovereignty during times of war, but ICOM directly confronted the issue of the protecting cultural resources during armed conflict in the Code’s 2001 revision.[footnoteRef:44] Not only does the Code instruct museums to acknowledge the Hague Convention in their policies, but it also cites six other culturally-related conventions to integrate.[footnoteRef:45] Other institutions from various cultural industries—such as archives, libraries, and museums—have collaborated to form the International Committee of the Blue Shield (ICBS), taking its mission and emblem directly from the 1954 Hague Convention.[footnoteRef:46] Since the establishment of the Blue Shield, a number of national committees have been formed in various countries, leading to the creation of the Association of National Committees of the Blue Shield in 2008. By operating on an international and national level, these cultural organizations coordinate action during emergency situations where governments are unable. [44:  	Edson, supra note 1, at XVII; see ICOM’s Code of Ethics for Museums, 2.21 Protection Against Disasters. ]  [45:  	See ICOM’s Code of Ethics for Museums, 7.2 International Legislation: listing (1) Convention for the Protection of Cultural Property in the Event of Armed Conflict (“The Hague Convention” First Protocol, 1954, and Second Protocol, 1999); (2) Convention on the Means and Prohibiting and Preventing the Illicit Import, Export and Transfer  of Ownership of Cultural Property (UNESCO, 1970); (3) Convention on International Trade in Endangered Species of Wild Fauna and Flora (Washington, 1973); (4) Convention on Biological Diversity (UN, 1992); (5) Convention on Stolen and Illicitly Exported Cultural Objects (UNIDROIT, 1995); (6) Convention for the Protection of the Underwater Cultural Heritage (UNESCO, 2001); (7) Convention for the Safeguarding of the Intangible Cultural Heritage (UNESCO, 2003).]  [46:  	Those four non-governmental organizations include the International Council for Archives (ICA), the International Council of Museums (ICOM), the International Council on Monuments and Sites (ICOMOS), and the International Federation of Library Associations and Institutions (IFLA). See the “School of Civil Protection: Protection of Cultural Heritage Handbook,” (http://www.coe.int/t/dg4/majorhazards/ressources/pub/handbookfiles/4c.pdf),] 

[bookmark: _Ref402363121]Some international attempts at ethical codification have not been quite as successful, especially where economic interests prevail. In 1999, UNESCO adopted the International Code of Ethics for Dealers in Cultural Property[footnoteRef:47], which built upon numerous existing legal and ethical measures[footnoteRef:48] to create a system that would aid the public in determining which dealers and auction houses practiced under acceptable standards. Dealers and auction houses who adopt the code are permitted to use a special logo or mark to communicate to potential clients their reputation for integrity.[footnoteRef:49] Regardless, the Code merely extends an invitation to comply and has no legal impact. If embraced by dealers associations, the Code could be useful in harmonising international standards, but the measure has gone largely ignored in the art market.[footnoteRef:50] Current associational guidelines may encourage “adherence to international and national laws”, but international codes of ethics are not laws. Perhaps legally-promoted standards may be unsuited to harmonize industry standards; though they draw on professional input, they are ultimately often created by diplomats or scholars removed from the professional practice and lack enforcement mechanisms or any real binding effect. Yet, even where the art trade has set to the task of creating its own universal code, attempts were equally unsuccessful.[footnoteRef:51] The proposals threaten the market’s economic interests and preferences for autonomy by attempting to standardize certain practices, such as appropriate levels of discretion and standards of diligence, which are specifically valued for their unregulated workability. [47:  	See UNESCO International Code of Ethics for Dealers in Cultural Property (http://unesdoc.unesco.org/images/0012/001213/121320M.pdf ).]  [48:  	The Code builds upon the 1970 UNESCO and 1995 UNIDROIT Conventions, and provisions of the British/CINOA Code, the Swiss Code, and the Code of Ethics and Practice of the International Association of Dealers in Ancient Art. See Patrick J. O’Keefe, A Report for UNESCO: Feasibility of an International Code of Ethics for Dealers in Cultural Property for the Purpose of More Effective Control of Illicit Traffic in Cultural Property 30 (http://unesdoc.unesco.org/images/0009/000985/098554Eo.pdf).]  [49:  	See UNESCO Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries of Origin or its Restitution in Case of Illicit Appropriation, 10th Session (Paris, 25-28 January 1999), Study on an International Code of Ethics for Dealers in Cultural Property for the Purpose of More Effective Control of Illicit Traffic in Cultural Property (http://unesdoc.unesco.org/images/0011/001160/116007eo.pdf).]  [50:  	As of yet, it appears no professional guidelines have explicitly mentioned or incorporated the proposed UNESCO standards.]  [51:  	Part IV goes into great detail about recent attempts made by the Basel Institute on Governance. ] 

Cultural institutions may not be bound by international law, but legal instruments have had a considerable impact on culturally-related organizations. Over time, industries have been required to adopt practices above what is required by law—practices that are not only ethical, but also safeguard the reputation and promote the integrity of an industry as a whole. Even so, international harmonization has been slow to occur. While versions of national associations are common, several cultural industries lack unifying international associations complete with a specialized codes of ethics: archaeologists, registrars, curators, historians, dealers, appraisers, and auction houses. This absence could implicate a lack of consensus regarding ideal professional practices or controversy as to what those standards should be. It could also imply that an ideal policy outcome has already been achieved through the preferred absence of such an instrument. Ultimately, whether an industry embraces or resists ethical regulation depends upon the profession. Cultural institutions and industries have different expectations as to whether ethical codes are inherently necessary—or even achievable—as well as how an ethical code should serve an institution internally and its mission to the public externally.
B. National Standards: Legal Instruments and Codes of Ethics
Unlike governmental actors, for institutional actors, an acceptable policy outcome is one that mirrors their ideal policy outcome. Ethical codes are fundamental to the institutions they bind, which makes compromise and incremental change more possible. As previously discussed, international legal measures and ethical measures remain to be created for a variety of cultural causes. Where such guidelines are lacking, national measures fill the gaps. 
Whether or not this presents an ideal outcome often lies in the eye of the beholder. The tensions between “ethical relativism[footnoteRef:52]” and “cultural internationalism[footnoteRef:53]” provoke passionate debate in defining the obligations of cultural institutions. Some believe “[a]s museums are the most appropriate institutions to represent, preserve, present, and promote identity, the nation state also represents the most convenient and viable political unit for reconciliation of the rather complex and seemingly contradictory role of museums at community, national, and international levels.”[footnoteRef:54] Others, however, would challenge this view arguing that because cultural heritage forms part of the common culture of humanity, “cultural internationalism” is preferred to “cultural nationalism,” since the latter has “the tendency to become invidious, to breed rivalry, misunderstanding and conflict, and to divide rather than unite.”[footnoteRef:55] Consequently, “retentionist” and “nationalistic” policies threaten humanity’s access to cultural heritage, and wealthy nations and cultural institutions should not be bound by them.[footnoteRef:56] [52:  	“Ethical relativism is based on the assumption that there are no universally valid ethics, rather that ethics is valid relative to some other factor. Relativism contends that different ethical standards apply to different people, societies, cultures, nations, and times. This attitude is opposite to universality or absolutism, which claim there are universal standards and that those standards are absolute, that is, always valid. Unfortunately, those societies that believe their ethical and moral standards are intrinsically right tend to impose them on others.” Edson, supra note 1, at 28.]  [53:  	Cultural internationalism “is shorthand for the proposition that everyone has an interest in the preservation and enjoyment of cultural property, wherever it is situated, from whatever cultural or geographic source it describes.” John Henry Merryman, Cultural Property Internationalism, INT’L J. OF CULTURAL PROP. 12, 11-39 (2005); see John Henry Merryman, International Art Law: From Cultural Nationalism to a Common Cultural Heritage, 15 NEW YORK U. J. OF L. AND POL. 4, 11-39 (Summer 1983).]  [54:  	Silas Okita, Community, Country, and Commonwealth: The Ethical Responsibility of Museums, in Edson, supra note 1, at 139, 131-141.]  [55:  	JOHN HENRY MERRYMAN AND ALBERT E. ELSEN, LAW ETHICS AND THE VISUAL ARTS 199 (3rd Edition 1998). ]  [56:  	 Id.; see also Marks, supra note 19.] 

Realistically, though, national policies and international conventions are shaped by Member States’ social and political preferences. To view one nation’s claim to its cultural heritage as “nationalistic” judges that nation’s preferences by the perspective of another nation—often a nation with a history of colonialism and imperialism. Moreover, legal and ethical dilemmas can be relative to a people, culture, or region within national borders. Historical cultures may not have been originally confined to current geographical boundaries, but cultural dilemmas occurring within those boundaries remain subject to national law and ethical standards for resolution. The first section to follow examines national legal measures taken to resolve national cultural dilemmas. The second section turns to ethical measures adopted by national associations.
1. National Legal Instruments
[bookmark: _Ref402362992]To begin, legal relativity evolves over time. Acts that are legal in one country may not be in another, and even how those acts are interpreted can be subject to national law.[footnoteRef:57] Similarly, acts once considered legal may no longer be under modern laws, but since laws are not retroactive, they are inapplicable to pre-dated acts now considered illegal under the modernist revisions.[footnoteRef:58]  [57:  	For example, pursuant to the Act of State Doctrine, the courts of the United States will not question the legality of an official act taken by another nation within its own territory. This doctrine typically arises in the context of appropriations of property, and is recognized internationally through the concept of comity. PATTY GERSTENBLITH, ART AND CULTURAL HERITAGE LAW 556 (2nd edition 2008). ]  [58:   	For a discussion on obstacles to historical restitution claims, see Gerstenblith, supra note 10, at 368. In the 19th century, discriminatory legal systems across Europe condoned the seizure of cultural objects from Asia and Africa through colonization and legal conquest. Acts taken during this time were legally permitted, however modern law would deem their status as stolen. This complicates the objects’ status in the modern legal system, even under 1970 Convention guidelines, which are not retroactive. Id. ] 

Nations frequently have directly competing interests. Historically, interests of market and source nations have fallen at opposite polar ends: market nations seek to protect the trade’s economic health and promote access to cultural heritage, while source nations seek to protect their national heritage and prevent the dissipation of their cultural identity. In an effort to resolve these differences, some countries have pre-empted international debate through domestic legal action. For example, nations challenged by centuries of destructive illicit activity within their borders enacted patrimony laws in an effort to protect national identity. These laws, vesting national ownership in cultural objects discovered or located within a nation’s borders, and other legislative attempts to curb circulation are popular among source countries like Italy, Greece, Turkey, Egypt, and more recently China.[footnoteRef:59]  [59:  	Italy enacted its law in 1939; Turkey in 1869, and revised in 1874, 1884, 1906, 1912, and 1951; Greece in 2002; and Egypt in 1983 (Stamatoudi, supra note 24, at 142). China’s recent actions toward cultural retention and property preservation have accompanied booming sales in the Chinese art market. China maintains 24% of the 2013 global art market share with the majority of art work sold by Chinese artists (TEFAF, 2014 Press Release: “Global Art Market Nears Pr-Recession Book Level as American Sales Soar,” (Mar. 12, 2014) (http://www.tefaf.com/DesktopDefault.aspx?tabid=15&tabindex=14&pressrelease=16079&presslanguage=). China’s original efforts to reach a Memorandum of Standing with the United States were controversial, as they prohibited the import of any pre-1911 cultural object. While China lost much of its cultural property to foreigners in earliest years of century, some would question China’s underlying motivations, pointing to the booming market sales and arguing that protected property may not even have been Chinese to begin with. JAMES CUNO, WHO OWNS ANTIQUITY 41 (Princeton University Press 2008).] 

[bookmark: _Ref402363670]On the other hand, common cultural dilemmas can lead support to international resolution, such as with indigenous cultures or intangible cultural heritage.[footnoteRef:60] Since such dilemmas are relative to each nation and its history, it would seem national law is best suited for creating unique solutions. But, ultimately, how such culture is viewed and afforded protection becomes jurisdictional. Indigenous movements in Australia, Canada, New Zealand, South Africa and the United States have inspired a number of national measures impacting the behaviour of cultural institutions. Whether these measures take the form of legal or ethical codes often reflects national preferences toward different policy approaches. For example, both New Zealand and Australia framed guiding ethical measures, rather than binding national legislation like the United States.[footnoteRef:61] Further, United States law seems to place the onerous on the tribe requesting repatriation in determining who qualifies as a party and can establish cultural affiliation by law, while Canada’s ethical measures focus on the museum, encouraging voluntary approaches toward consultation and ethical resolution. In attempting to resolve cultural dilemmas, national laws create unique discrepancies. Tribal territories may not conform to modern political boundaries, but only tribes within those boundaries can invoke the law’s protections.[footnoteRef:62] Moreover, Canadian courts admit oral tradition as reliable evidence while the courts of the United States do not.[footnoteRef:63] Thus, the law has its limits in resolving cultural dilemmas—limits which are nationally proscribed and affect a number of actors. Indeed, the legal and ethical treatment of indigenous cultural heritage illustrates the interdependency of cultural industries and their relative interests: national legislation must balance competing interests of the rights of indigenous peoples, a museum’s educative mission and obligation to the public trust, and the scientific community’s value in studying indigenous culture.[footnoteRef:64] How these measures are formulated reveals fundamental differences in how national governments view relationships between indigenous people and the cultural community.[footnoteRef:65] Yet, despite taking different approaches, these measures have resulted in similar policy outcomes, promoting sensitivity toward indigenous peoples as living, rather than historical, cultures.  [60:  	International organizations and conventions focusing on indigenous peoples include “the International Labor Organization’s Convention 169 of 1989, the United Nation’s Sub-Commission on Prevention of Discrimination and protection of Minorities in 1983, the Working Group on Indigenous Populations, the World Bank, the United Nations Declaration on the Rights of Indigenous Peoples and the American Declaration of the Rights of Indigenous Peoples.” See Gerstenblith, supra note 56, at 839. ]  [61:  	Compare Museums Australia, Continuous Cultures, Ongoing Responsibilities: Principles and guidelines for Australian museums working with Aboriginal and Torres Strait Islander cultural heritage (2005) http://www.nma.gov.au/__data/assets/pdf_file/0020/3296/ccor_final_feb_05.pdf); Museums Aotearoa, Code of Ethics & Professional Practice for Governing Bodies, Managers and Staff of Museums and Art Galleries in Aotearoa New Zealand (2013) (http://www.tepapa.govt.nz/NationalServices/Documents/NSTP%20Governance%20Guidelines.pdf); National Services: Te Paerangi, Working together with Te Papa, Governance Guidelines for museums and galleries (http://www.tepapa.govt.nz/NationalServices/Documents/NSTP%20Governance%20Guidelines.pdf); with Archaeological Resources Protection Act of 1979, §§ 470aa-470hh; Native American Graves Protection and Repatriation Act of 1999, 25 U.S.C. § 3001-13.]  [62:   	Gerstenblith, supra note 56, at 896. ]  [63:  	Catherine E. Belle & Robert K. Paterson, Aboriginal Rights to Cultural Property in Canada, Box of Treasures or Empty Box: Two Decades of Section 35 (Theytus Books, 2003).]  [64:  	See Bonnichsen v. United States, 357 F.3d 962 (9th Cir. 2004).]  [65:  	Comments by W. Richard West, Jr., in Martin Skrydstrup, “Should ICOM Adjudicate Cultural Property Disputes?” (http://icme.icom.museum/fileadmin/user_upload/pdf/2004/skrydstrup-review.pdf. The Native American Graves Protection and Repatriation Act of 1990 and the National Museum of the American Indian Act of 1989 define who can bring suit and evidentiary standards. Where ethics in national restitution seemed to have failed, legislation stepped in to supplement and enforce the voluntary approach taken by museums. Once formal repatriation law was in place, successful informal negotiations were made possible. Even so, NAGPRA complicates the seemingly simple task of determining who qualifies as a party and can establish cultural affiliation by law. ] 

[bookmark: _Ref402434285][bookmark: _Ref402434294]Even when guided by an international convention, domestic legislation tends to reflect national values. Implementation of the 1970 UNESCO Convention’s incentive for reciprocity varies according to which treaty articles have been accepted—and how— especially among market nations. Australia enacted implementing legislation three years before becoming party to the Convention and applies its export controls regardless of whether the country of origin is a State Party.[footnoteRef:66] Canada’s domestic law contains broad separate provisions regulating the export of its own cultural heritage, while conditioning import regulations on reciprocal agreements of other countries.[footnoteRef:67] The United States law requires entry into a bilateral agreement upon a State Party’s request and provides only import regulations with no restriction on export controls.[footnoteRef:68] Switzerland established a similar import restriction-based legislation, but also instituted export regulations.[footnoteRef:69] Finally, the United Kingdom has made a punishable offense of dealing in tainted cultural objects within the UK or during the object’s importation or exportation.[footnoteRef:70] Motivations behind these various versions have been questioned and are often dependent upon the developing political climate and national interests.[footnoteRef:71] [66:  	See Protection of Movable Cultural Heritage Act 1986 (amended 2011) (http://www.comlaw.gov.au/Details/C2012C00239).]  [67:  	Herscher, supra note 40, at 217; see Section 31 of the Canada Cultural Property Export and Import Act, R.S.C. 1985, c. C-51, § 37: Foreign Cultural Property.]  [68:  	Herscher, supra note 40, at 218. As such, import restrictions are effective only after another State Party has requested and entered into a bilateral agreement with the United States, called a Memorandum of Understanding. Gerstenblith, supra note 10, at 362. ]  [69:  	Switzerland Federal Act on the International Transfer of Cultural Property, Federal Assembly of the Swiss Confederation 2003 (in effect June 2005). Yet, unlike the U.S. bilateral agreements, Switzerland’s agreements do not expire or require renewal.]  [70:  	United Kingdom Dealing in Cultural Objects (Offences) Act 2003, 2003 Ch. 27. The United Kingdom has ratified the Convention, but took the position it did not need to enact implementing legislation. Instead, it created the 2003 offense, basing its definition of “tainted object” on the 1995 UNIDROIT Convention. See Article(2). Gerstenblith, supra note 56, at 634.]  [71:  	As one critic suggested, “[a]ny time the legitimacies of cultural property requests and strategic foreign policy advantages coincide, the United States approves the foreign government’s request.” (JAMES CUNO, WHO OWNS ANTIQUITY 42-3 (Princeton University Press 2008)).  However, because records are not made public by governmental body responsible for public discussion, deliberation, and the ultimate recommendation, there is no way of knowing whether ethical or political motivations prevail.] 

[bookmark: _Ref402453435]The absence of national boundaries can generate its own set of problems, as sometimes no national law can provide an immediate solution, like with underwater cultural heritage. This is where international conventions and ethical codes must step in.[footnoteRef:72] Maritime or admiralty law governs everything situated in the ocean—but in order to apply cultural heritage law, underwater cultural heritage must be discovered in the territorial zone of a coastal state that has ratified the 2001 UNESCO Convention for the Protection of Underwater Cultural Heritage.[footnoteRef:73] If discovered in international waters, the age-old doctrine of “finders, keepers” applies, unless a professional code of ethics controls those who discover the objects—but professional ethics do not bind private individuals.[footnoteRef:74] In any case, no reservations can be made regarding the Convention, which many nations (or rather, their constituents[footnoteRef:75]) find problematic, as its terms prohibit any commercial exploitation of underwater cultural heritage.[footnoteRef:76]  [72:  	For example, the United Nations Convention on the Law of the Sea (UNCLOS) governs maritime zones, flag-state jurisdictions, and related issues—but the convention does not have customary effect. Moreover, while more than 160 States are party to the convention (including the EU), some important countries, like the United States and Turkey, are missing (http://www.un.org/Depts/los/index.htm).]  [73:  	The Convention currently binds only 45 parties. See 2001 UNESCO Convention for the Protection of Underwater Cultural Heritage (http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/2001-convention/official-text/).]  [74:  	However, State Parties to the 2001 Convention have, in effect, bound private parties. The Scientific and Technical Advisory Body of the UNESCO 2001 Convention developed a Code of Ethics for Diving on Submerged Archaeological Sites, which is now applicable to all divers in State Parties and all nationals of State Parties (http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/unescos-work/).]  [75:  	Even though the Convention’s Rules of the Annex and terms of Article 2(7) (infra note 75) were accepted by every delegation at during negotiations, ratification has been slow. ]  [76:  	Article 2(7). The Convention is currently binding on only 45 parties.] 

[bookmark: _Ref402363495]In many countries, cultural administration is not high on the legislative agenda.[footnoteRef:77] Even where it receives priority, nations exercise varying degrees of cultural commitment.[footnoteRef:78] With this in mind, several benefits emerge to pursuing ethical, rather than legal, resolution. First, legislative advancements require political support, are often complicated and lengthy processes, and are subject to the competing interests of lobbyists and constituents.[footnoteRef:79] Second, institutions gain by retaining control over self-regulation initiatives, which might pre-empt and influence subsequent legal regulation, especially where such regulation seems impending.[footnoteRef:80] Third, ethical codes can break through legal limitations and provide creative solutions where legal remedies have failed. Despite the approach taken, success in either realm is dependent upon collective support. As the next section will reveal, such support is also subordinate to national preferences. [77:  	O’Keefe, supra note 47, at 30.]  [78:  	For example, the United States National Endowment for the Arts provides just under$150 million in public grants for art each year. This amount pales in comparison to what other, and much less populated, countries disburse. In 2013 alone, Germany spent approximately $1.63 billion while France spent close to $10 billion. See Jodie Bummow, Culturally Impoverished: US NEA Spends 1/40th of What Germany Doles Out for Arts Per Capita, ALTERNET (Feb. 5, 2014) (http://www.alternet.org/culture/culturally-impoverished-us-nea-spends-140th-what-germany-doles-out-arts-capita).]  [79:  	To this point, both sides benefit from the arrangement: “[t]he adoption of such codes is often seen by the professional groups concerned as a way of avoiding legislation and the intervention of bureaucratic supervision which may complicate and slow down their activities and hence inconvenience them. The government finds self-regulation an economical way of meeting public criticism without incurring additional policing costs or even the necessity of drafting, having passed and implementing legislation to the same effect.” O’Keefe, supra note 47, at 46.]  [80:  	Dr. Thomas Christ and Claudia von Selle, Basel Institute on Governance: Basel Art Trade Guidelines: Intermediary report of a self-regulation initiative 6 (January 2012), available at http://www.collective-action.com/sites/collective.localhost/files/publications/basel_art_trade_guidelines.pdf.] 

2. National Codes of Ethics
Though ethical relativism may be inherent to culture, many believe ethical standards should not be. Instead, standards should be universal since professional ethics influence acts affecting multiple cultures and cultural industries—industries in which ethical considerations themselves are adaptive and dynamic.[footnoteRef:81] Despite this seemingly “ethical view” of professional ethics, arguments condoning or opposing controversial standards are made by individuals who bring with them their institutional self-interests and national perspectives. As time goes on, standards must accommodate increasingly complex issues against this background of motivation-based ethics. [81:  	See Edson, supra note 1, at 103.] 

[bookmark: _Ref402363168]The first professional codes of ethics were widely uncontroversial. Originally, each code had a different focus to meet the needs of the relative times. Early codes addressed the individual and governance; gradually they devoted (increasing) attention to the object; the latest incorporate principles of social responsibility.[footnoteRef:82] Indeed, the first codes created by the American Association of Museums (now the American Alliance of Museums or AAM) and the German Museum Association focused heavily on internal organizational structure and less on external public obligations.[footnoteRef:83] The AAM Code even warned that “[t]he public should be slow to demand a service which will be freely given, and should be mindful of the fact that unnecessary expenditure of time in serving one reduces the amount and quality of service the museums can render all.”[footnoteRef:84] Early codes also lacked enforcement mechanisms and had no forced adherence. [82:  	Id. at 9-10.]  [83:  	Britney M. Whiting-Looze, Collections as Communication: Deaccessioning Policies and Public Trust 16-17 (June 2010), available at https://scholarsbank.uoregon.edu/xmlui/bitstream/handle/1794/10442/whitinglooze_capstone.pdf?sequence=1]  [84:  	The American Association of Museums, Code of Ethics for Museums (1926), “The Public.”] 

While ethical concerns grew, ethical consensus still lagged behind. For more than sixty years, the AAM endorsed its original code, refraining from official revision until 1991.[footnoteRef:85] Motivations cited “increasing sensitivity to the nation’s cultural pluralism, concern about the global environment, [and] vigilance regarding public institutions,” as well as “[r]apid technological change, new public policies relating to non-profit corporations, a troubled educational system, shifting patterns of private and public wealth, and increased financial pressures for creating a sharper delineation of museums’ ethical responsibilities.”[footnoteRef:86] The new code instituted an Ethics Commission charged with enforcement responsibilities, and conditioned membership upon subscribing to its terms and framing a respective institutional code by January 1, 1997.[footnoteRef:87] While the revisions were long overdue, the association received pushback for the new code, as during circulation it became clear that the diversity of the museum field prevented immediate consensus on every point.[footnoteRef:88] After postponing implementation for one year, the first revised version of the Code was finally approved almost seventy years after its creation. [85:  	The AAM revisited its 1926 Code of Ethics for Museums in a 1978 statement entitled, “Museum Ethics.” However the official statement served only as a report. American Association of Museums, Code of Ethics for Museums (1994).]  [86:  	Id.]  [87:  	Whiting-Looze, supra note 82, at 22.]  [88:  	Id.] 

From an institutional perspective, increased social responsibilities proved inconvenient, particularly for museum-related institutions. Ethical codes began to touch upon personal acquisitions of individuals entrusted with a museum’s management and limit acceptable deacquisition purposes, prioritizing responsibilities to the public trust.[footnoteRef:89] Eventually, they expanded to envision global social obligations, requiring institutions to incorporate various—but often self-serving—interpretations of the 1970 UNESCO Convention. When policies fell short of ethical expectations, communities became essential in demanding more of their cultural institutions. For example, the Association of Art Museum Directors (AAMD) adopted its first code in 1966—but did not institute an exclusive policy for the acquisition of art and antiquities until 2004.[footnoteRef:90] The international media became key to bringing to light numerous ethical violations in the museum industry in such a way that “the AAMD seemed forced to develop a public policy in response.”[footnoteRef:91] Even so, the new policy still skirted the ethical line: it permitted museums to acquire antiquities proven to be outside of their country of origin for at least ten years.[footnoteRef:92] This “rolling ten-year rule” enabled middlemen to hoard and store illicit antiquities for ten years, after which any member of the AAMD could “ethically” make a purchase within the permits of the rule.[footnoteRef:93] [89:  	For an extensive discussion on museum deaccessioning policies, see Id.]  [90:  	Gerstenblith, supra note 10, at 364.]  [91:  	Id.]  [92:  	Id.]  [93:  	Id.] 

In this way, codes of ethics can serve superficial purposes, as they can be easily realigned when the ethical ceiling is built too high—or at least too high for national preferences. One U.S. museum resolved this ethical dilemma by changing its acquisition policy to reduce its ethical obligations during acquisitions.[footnoteRef:94] The new policy relied on dealers’ warranties that objects were licit instead of challenging questionable provenance history.[footnoteRef:95] Instead, the policy obligated curators to merely notify the country of origin of the museum’s intent to purchase, giving the government an opportunity to discredit the dealer’s warranty through concrete evidence of illicit activity.[footnoteRef:96] In doing so, the museum effectively shifted the burden of proof onto others—as well as the burden of cost—in investigating the object’s legal status. Industry criticism prompted a tougher policy in 1994, but the museum creatively drafted its new Code of Ethics in a way that permitted accepting a recent donation of a highly-coveted 288 item collection, largely comprised of looted objects.[footnoteRef:97] Instead of aligning its policy with the 1970 Convention’s date as originally proposed, it drew the line at November 1995, when the museum’s board was scheduled to approve the measure, and it grandfathered in objects already acquired.[footnoteRef:98] This permitted the museum to ethically accept the controversial donation, since the objects had been displayed and published in an exhibit catalogue (albeit by the museum itself) just before the 1995 cut-off date, in 1994.[footnoteRef:99] It was not until 2006 that the museum revised its policy and aligned its date with the 1970 UNESCO Convention.[footnoteRef:100] [94:  	The Getty Museum changed its policy in 1987 after it was faced with difficulty in justifying some of its recent acquisitions. Felch & Frammolino, supra note 6, at 85.]  [95:  	Id. at 90.]  [96:  	Source countries rich in antiquities, like Italy, Greece, Syria, Cyprus, were required to provide concrete evidence of when or where the object had been looted in order to challenge the acquisition. Id. ]  [97:  	The new policy mirrored the American Institute of Archaeology’s, which called on members to refrain from acquiring or publishing unprovenanced objects. The Code’s first draft had committed the Getty to the bright line provision barring the acquisition or acceptance of antiquities lacking ownership before 1972, the AIA’s date of recognizing the 1970 UNESCO Convention. ]  [98:  	Felch & Frammolino, supra note 6, at 142.]  [99:  	Id.]  [100:  	Id. at 296; J. Paul Getty Museum, Acquisitions Policy for the J. Paul Getty Museum (2006).] 

Currently, national industry codes predominantly continue to serve as guidelines for institutional codes of ethics, rather than their corresponding international codes. Whether or how national codes chose to reference international codes is determined by national preferences. For example, national museum associations’ codes of ethics around the world cite various provisions and support of the ICOM Code of Ethics for Museums. However, the ICOM Code has had little influence on the two major United States museum organizations, the AAM and AAMD.[footnoteRef:101] Judged by prevailing national and international standards, these two organizations only recently adopted “acceptable” acquisitions policies as of 2008. Despite national pushback, international organizations actively attempt to progressively influence domestic legal and ethical measures. In fact, ICOM operates on a national level by creating national committees that maintain close working relationships with governmental bodies responsible for cultural and museum policies.[footnoteRef:102] [101:  	Gerstenblith, supra note 10, at 363.]  [102:  	ICOM’s “2013 Annual Report,” at 24 (http://icom.museum/fileadmin/user_upload/images/publications/2013activityReport_eng.pdf).] 

[bookmark: _Ref402437470]Where industry codes are lacking or in conflict[footnoteRef:103], standards remain controlled by the floor of acceptable conduct—the law. This is especially true with the art trade industry.[footnoteRef:104] In the past, national trade organizations have made public attempts at ethical resolution. Long before the United Kingdom ratified the 1970 Convention, trade participants created The 1985 Code of Practice for the Control of International Trading in Works of Art, which “bound” its voluntary signatories[footnoteRef:105], but carefully made no admission of any past unethical practices: “[w]hile the Code does not go beyond what is already standard practice for responsible members of the trade, it is felt that it will provide an answer to possible criticism of the UK trade, which is particularly open to such attacks because of its commanding position in the art market.”[footnoteRef:106] Despite the voluntary nature of the Code’s conception, its signatories had been influential in undermining the Convention’s acceptance in the United Kingdom and even prompted the Government’s withdrawal from UNESCO.[footnoteRef:107] As a political front, the Code served to counter criticism that the United Kingdom and its art market were doing nothing to deter the unlawful trade of cultural heritage.[footnoteRef:108] As an ethical front, the document set no new legal or ethical standards, but simply served as a public advertisement of “ethical” compliance.  [103:  	Conflicting codes of ethics created by different professional associations exist for curators in the United States. See The American Alliance of Museums (endorsed by WIPO), A Code of Ethics for Curators (1991, revised in 1996, 2009) (http://www.curcom.org/code_ethics.pdf); The Association of Art Museum Curators, Professional Practices for Art Museum Curators (2007) (http://www.collegeart.org/pdf/AAMC_Professional_Practices.pdf).]  [104:  	Sotheby’s Code of Business Conduct and Ethics obligates its employees to “[r]espect and adhere to  the laws and regulations that govern Sotheby’s business conduct worldwide.” Sotheby’s, Code of Business Conduct and Ethics (http://www.sothebys.com/en/inside/corporate-governance/bus-ethics-conduct.html).]  [105:  	Parties to the agreement were: Christie Manson & Woods Ltd; Society of London Art Dealers; Messrs Sotheby Parke Bernet & Co.; British Antique Dealers’ Association; Society of Fine Art Auctioneers; Fine Art Trade Guild; Incorporated Society of Valuers and Auctioneers; British Association of Removers; Antquitarian Booksellers’ Association; Antiquities Dealers’ Association; Royal Institution of Chartered Surveyors. See House of Commons – Culture, Media and Sport: Minutes of Evidence (http://www.parliament.the-stationery-office.co.uk/pa/cm199900/cmselect/cmcumeds/371/0052308.htm).]  [106:  	Herscher, supra note 40, at 215.]  [107:  	See note 19, supra.]  [108:  	Although the government did not have an active role in drafting the Code, it was concerned in supporting its creation. Patrick J. O’Keefe, Codes of Ethics: Form and Function in Cultural Heritage Management, 7 INT’L J. OF CULTURAL PROP. 1, 35 (January 1998).] 

Finally, the rapid speed of modernization creates novel difficulties each day, as “[t]he reunification of the world that is happening to and because of ‘informatics’—bringing together the museum, archives, and library practices—does the same for their respective theories.”[footnoteRef:109] Legal and ethical intricacies, distinct to each institution, are developing in light of constant advancements in social media and intellectual property and privacy law.[footnoteRef:110] Social media provides expansive platforms enabling cultural institutions to better serve their public, but brings with it complicated legal issues relevant to copyright law, freedom of access and rights to public information, and rights to privacy and confidentiality concerns.[footnoteRef:111] The absence of ethical standards specific to new technologies has been addressed by national codes of ethics, such as the American Libraries Association and the Chartered Institute of Library and Information Professionals.[footnoteRef:112] These guidelines propose a balance of the numerous interests and—most importantly—staying true to an institutional mission when issues become particularly complex. Such advice, however, is not exclusive to library-related industries. Aided by such logic, any institution would be wise to rely upon a core goal when faced with a novel or complex ethical dilemma. [109:  	Sola, supra note 5, at 173.]  [110:  	See Amelia S. Wong, Ethical issues of social media in museums: a case study, 26 MUSEUM MANAGEMENT AND CURATORSHIP 2, 97-112 (May 2011). ]  [111:  	This is especially true for Libraries, Archivists, and Registrars. ]  [112:  	See The American Library Association, Codes of Ethics of the American Library Association (1939, revised in 1981, 1995, 2008) (http://www.ala.org/advocacy/proethics/codeofethics/codeethics), Questions and Answers on Ethics and Social Media: An Explanatory Statement of the ALA Code of Ethics (2013) (http://www.ala.org/advocacy/proethics/questions-and-answers-ethics-and-social-media); see also Chartered Institute of Library and Information Professionals, Code of Professional Practice for Library and Information Professionals (2012) (http://www.cilip.org.uk/sites/default/files/documents/Code%20of%20Professional%
20Practice%20for%20Library%20and%20Information%20Professionals%20Oct%202012.pdf).] 

C. Conclusion
Advancements in ethics grow out of legal or political necessity—most often upon the need to avoid suit brought through international conventions or national laws. Advancements also grow out of an institution’s desire to avoid or remedy public disapproval. Success, however, requires collective action. Where success occurs, ethical codes “often reach a degree of moral constraint not inferior to law.”[footnoteRef:113] Naturally, within legal and ethical formulations, progress inevitably requires trade-offs among the core goals at the intersection of national and international obligations. Where these trade-offs occur is predominantly controlled by national preferences toward acceptable compromise. [113:  	O’Keefe, supra note 47, at 46.] 

Resistance to ethical advancements reveals the tension between law and sovereignty, public and private sectors, and ethical codes and autonomy. Yet, despite being different of nations, industries, and institutions with different purposes, cultural institutions face similar risks with regard to their obligations to national and international culture, and more broadly, to humanity. Accordingly, it is in every institution’s best interest to examine the codes of others, and not only those within its own industry. Implementing harmonized practices among institutions can lead to cultural coherence and appreciation for the greater impact an individual institution has on an industry specifically and culture generally. Similarly, implementing harmonized practices among governments would support institutions in their efforts to serve as cross-cultural educators, seeking and realizing the ultimate protection of humanity.
II. LEGAL AND ETHICAL MEASURES
By offering a primer of legal and ethical measures, Part I sought to illuminate their underlying political reasons for formulation. The analysis in Parts II and III aims to show normative differences and their subsequent implications for interpretation and examines the substantive manners in which codes and their legal counterparts are intertwined. In particular, Part II examines language used in these measures and the cultural differences in their application and enforcement. In theory, ethical guidelines should help untangle ethical issues, and legal guidelines should help untangle legal issues; in reality, these guidelines are not always sufficient for resolving their own respective matters. Moreover, the guidelines are not neutral because they are an expression of the cultures which have produced them.[footnoteRef:114] This section will reveal how ethical and legal measures are as intertwined as the issues they control. [114:  	Statement made by attorney Manlio Frigo, in reference to ethical codes that involve ownership issues and the return of art. Elisabetta Povoledo, “Returning Stolen Art: No Easy Answers” (October 27, 2007) (http://www.nytimes.com/2007/10/27/arts/design/27ethi.html?_r=0).] 

A. Language: Terms, Identifiers, and Interpretations
First, it must be said that the selection of terms by which such measures are drafted is often predisposed toward a particular view. How drafters even begin to label a code reveals political and professional preferences. Many professions refer to their measures as “codes of ethics”, but label them as “Statements”, “Principles” or “Policy”, presenting a less-binding form of regulation to the public.[footnoteRef:115] By contrast, some label their measures as “Codes of Ethics”, but consistently refer to them as “guidelines”, implying a less-binding form of regulation internally.[footnoteRef:116] A recently proposed code for self-regulation in the art trade replaced “Rules,” as initially entitled, with “Guidelines” when opposition from the Anglo-Americans pointed out the term would communicate a binding nature[footnoteRef:117], something contrary to art market preferences.  Those professionals argued the modification more accurately reflected the “spirit of the initiative[footnoteRef:118]”—a spirit also more convenient to safeguarding the economic interests of the industry. Nevertheless, even where the art trade considers its code as “Rules”, those rules appear relaxed upon a closer examination of the obliging language.[footnoteRef:119] [115:  	American Anthropological Association, Statement on Ethics: Principles of Professional Responsibility; American Historical Association, Statement on Standards of Professional Conduct; Society for American Archaeology, Principles of Archaeological Ethics; Society for Applied Anthropology, Statement of Professional and Ethical Responsibilities; Society for Historical Archaeology, Standards and Guidelines for the Curation of Archaeological Collections; Society for the Preservation of Natural History Collections, Guidelines for the Care of Natural History Collections. ]  [116:  	American Alliance of Museums, Code of Ethics for Museums; Association of Art Museum Directors, Code of Ethics; Curator’s Committee, Curator’s Code of Ethics.]  [117:  	Christ and von Selle, supra note 79, at 21.]  [118:  	Id.]  [119:  	The Rules of the International Association of Dealers in Ancient Arts (IADAA) contains a Code of Ethics, which requires that members “must endeavour” or act “to the best of their ability” in numerous ethical situations (http://www.iadaa.org/en/about-us).] 

[bookmark: _Ref402460547]Language communicating ethical standards or obligations can be purposely selected to provide leniency for those they bind.[footnoteRef:120] A great variety of qualifying terms exists among numerous codes, ranging from less stringent—such as “recommends[footnoteRef:121]”, “urged[footnoteRef:122]”, and “should[footnoteRef:123]”—to more stringent—such as “shall[footnoteRef:124]”, “will[footnoteRef:125]”, and “must[footnoteRef:126]”. Even adherence is qualified as professionals are often instructed to act “to the best of their ability[footnoteRef:127]” and to raise concerns where they have “reasonable cause to believe[footnoteRef:128]” a violation might otherwise occur. How such terms and phrases are used in a code modifies the profession’s obligations to its respective industry and the general public. [120:  	In certain situations, the AAMD’s suggests certain factors “might be contemplated” by which Directors “may give consideration”. Such phrasing implies the responsibility to contemplate those factors is not imperative, or perhaps even necessary. ]  [121:  	American Alliance of Museums, Standards regarding Archaeological Material and Ancient Art (2008), available at http://www.aam-us.org/resources/ethics-standards-and-best-practices/collections-stewardship/archaeological-material-and-ancient-art.]  [122:  	Curator’s Committee, Curator’s Code of Ethics (1996): “Curators are also urged to familiarize themselves with the Code of Ethics for Museums, to consult codes of ethics that deal specifically with their own disciplines, and to adhere to policies of their institutions.”]  [123:  	Archaeological Institute of America, Code of Professional Standards.]  [124:  	American Association of Museum Directors, Code of Ethics. ]  [125:  	Article 6, International Code of Ethics for Dealers in Cultural Property (UNESCO).]  [126:  	See, e.g., ICOM’s Code of Ethics for Museums.]  [127:  	See Article 11, Rules of the International Association of Dealers in Ancient Arts (IADAA); Article 2, 1985 Code of Practice for the Control of International Trading in Works of Art (United Kingdom); Article 7, International Code of Ethics for Dealers in Cultural Property (UNESCO).]  [128:  	See Article 2, 1985 Code of Practice for the Control of International Trading in Works of Art (United Kingdom); Article 1, 3, and 4, International Code of Ethics for Dealers in Cultural Property (UNESCO); 2.4 “Objects and Specimens from Unauthorised or Unscientific Fieldwork”, ICOM’s Code of Ethics for Museums.] 

Many terms serve as a measure of appreciation for the professional—a qualitative standard that can usually be defended on a case-by-case basis when an ethical lapse is challenged. Rarely is an act explicitly forbidden. Restrictive language is dependent on the association’s perceived sensitivity of the subject matter or obligation. For example, the AAM’s policy merely “recommends” that its members require documentation showing an antiquity has left its modern country of origin by the 1970 UNESCO date.[footnoteRef:129] By contrast, the term is completely absent from ICOM’s Code. Instead, ICOM requires that “every effort must be made to ensure that any object . . . has not been illegally obtained in, or exported from, its country of origin . . .” and adds that due diligence “should establish the full history of the item since discovery or production.”[footnoteRef:130] The term “must” is used throughout the document, most often to refer to culturally sensitive material (i.e., collections of human remains and materials of sacred significance) or where obligations to the public trust and issues of legal compliance are involved (i.e., funding, deacquisitions, conforming to domestic and international legal obligations). By comparison, the only things strictly forbidden of members by the AAMD policy is applying any art-sale proceeds to fund business operations or selling part of the museum’s ownership interest to a private organization (a violation of the public trust), and acquiring deaccessioned works if closely affiliated with the museum (a form of self-dealing).[footnoteRef:131] Whether such leniency is intended to accommodate complicated issues or to be self-serving must be examined through practice, upon an institution’s application of governing codes to real life situations. [129:  	AAM, Standards Regarding Archaeological Material and Ancient Art, supra note 120.]  [130:  	ICOM, 2.3 “Provenance and Due Diligence” at 3. ]  [131:  	AAMD, Revisions to the 2008 Guidelines on the Acquisition of Archaeological Material and Ancient Art (2013) (https://aamd.org/sites/default/files/document/Guidelines%20on%20the%20Acquisition%
20of%20Archaeological%20Material%20and%20Ancient%20Art%20revised%202013_0.pdf).] 

The inclusion of certain terms in legal measures also generates differences in application. In determining whether law controls, an institution must first assess to whom the law applies, and then to what it applies. National practices can influence this determination. Some countries require licenses or a professional affiliation to be bound within the meaning of the law.[footnoteRef:132] Others set legally imposed duties at a low standard, reflecting leniency toward the profession to which it applies.[footnoteRef:133] Even international measures define seemingly similar concepts differently. The 1970 UNESCO and 1995 UNIDROIT conventions control certain “cultural property” versus “cultural objects”.[footnoteRef:134] Switzerland and the United States have implemented the 1970 Convention to apply to “significant property” and items of “cultural significance” respectively, imputing a qualitative standard.[footnoteRef:135] For these reasons, it is not surprising that ethical codes take numerous different approaches to how they define the types of objects subject to ethical treatment.[footnoteRef:136] [132:  	See O’Keefe, supra note 47, at 49-50.]  [133:  	Compared to the United States conception of “due diligence”, the Swiss duty of diligence imposed by domestic law appears to be incredibly low, obligating the art trade to make sales where it is safe to assume property has not been illicitly obtained under the circumstances. See Article 16, Switzerland Federal Act on the International Transfer of Cultural Property (2003). The 1995 UNIDROIT Convention provides an additiona standard—or rather meaning—of due diligence when acquiring an object. See Article 4(1), (4).]  [134:  	See Article 1 of 1970 UNESCO and Article 2 of 1995 UNIDROIT.]  [135:  	See notes 66 through 70, supra. ]  [136:  	Interestingly, the proposed Basel Art Trade Guidelines would broadly apply to all market participants and all art or collectible objects offered for sale (Crist and von Selle, supra note 79, at 10). As such, the Guidelines mention that the art market finds the UNIDROIT definition inacceptable and instead relies on the UNESCO definition for the term “collectible object.” Id. at 21.] 

In conclusion, ethical and legal measures tend to describe terms and obligations generally and ambiguously. Perhaps this vagueness is intended to allow workable space for the complex nature of problems and the lack of agreement for dealing with them. It may also be intended to accommodate the unavoidable conflict between codes and conventions in how to approach certain subject matter. Equally possible, is that such measures are drafted in a way that reveals self-serving preferences. Regardless, where codes lack clarity, practice tends to align with the floor of required conduct. Where codes create clarity, an institution is less likely to fall into a situation where taking the correct ethical path becomes a question of preferential interpretation.[footnoteRef:137] Designing the motivated means to a desirable end becomes more possible when measures are not standardized. To this point, specific obligations and their artful circumvention are examined in the following section. [137:  	Edson, supra note 1, at 9.] 

B. Interpretation of Legal Duties and Ethical Obligations
Whether an act is deemed a “duty” or an “obligation” is often dependent upon law. Duties can be legally or ethically imposed and are practically used to determine whether an individual’s act fell below the relevant standard of care.[footnoteRef:138] For example, professionals have a fiduciary duty to an institution itself, to the greater public, and to culture. Likewise, institutions and associations have a fiduciary duty to a local, and indirectly global, community. A jurisdiction determines the standard and scope of that duty, but only certain fiduciary standards are established in law—others are deemed ethical duties, or rather obligations. However, before either standard applies, it must first be codified. Upon promulgation, legal standards apply immediately, but commitment to a code of ethics is purely voluntary. Additional divergences between obligations and responsibilities play out in the ethical realm. Obligations are externally imposed, formal and often sanctioned; but responsibilities are self-imposed, informal and voluntary.[footnoteRef:139] Ultimately, interpretation is subject to a number of considerations on a case-by-case basis. [138:  	O’Keefe, supra note 47, at 54.]  [139:  	Edson, supra note 1, at 57.] 

Cultural institutions are not bound by merely one code of ethics or substantive area of law. Operating as business models, cultural institutions must adhere to numerous controlling standards. Some legal standards act as additional ethical obligations: tax law imposes additional duties on non-profit organizations in order to maintain a tax-exempt status, while corporate law imposes additional duties on individuals who serve as trustees to an institution. Conflicts among numerous ethical and legal obligations may require an institution to compromise one obligation in the interest of fulfilling another, poising institutional interests at odds with public expectations. On one hand, this enables legal obligations to be observed in a way that permits the bare minimum of ethical compliance. To illustrate, the Getty Museum historically took advantage of ethical and legal loopholes. When originally founded, the museum preserved its tax-exempt status by opening only twice a week from 3 to 5 pm, with appointments available on Saturday upon special request.[footnoteRef:140] Once the museum began expanding its collection, curators found customers who were willing to buy objects cheap from middle men and then donate them for quick tax breaks, receiving write-offs for much higher values.[footnoteRef:141] The museum even made normative changes to standard legal documents for transactions involving acquisitions[footnoteRef:142], walking the legal tightrope and in blatant contravention of ethics. The Getty’s actions were not without consequences. Through the highly publicized exposure of its unethical practices—albeit somehow legal—the Getty’s actions led to a loss of public confidence and institutional culpability. On the other hand, codes of ethics may elevate the legal floor by mandating compliance with relevant cultural laws regardless of any binding effect. The ICOM Code devotes an entire principle to highlighting such necessity[footnoteRef:143], and the Museums Association stresses its Code must be subordinate to legal powers and obligations, encouraging members to subscribe to international conventions and ethical codes regardless of whether they have been endorsed by the United Kingdom.[footnoteRef:144] [140:  	Felch & Frammolino, supra note 6, at 21.]  [141:  	The first Getty Villa curator, Jiri Frel, instituted these practices, later followed by Arthur Houghton and Marion True. Id. at 32. For example, radio mogul Gordon McLendon “donated” more than 120 pieces, costing him $20,000 wholesale, but listed as $2.1 million on the Getty’s books. Apparently, many donors never even saw the objects they gave. Id. at 34-35. ]  [142:  	The museum modified purchase agreements to state not that the statute had not been illegally exported (which was standard), but that the dealer selling to the museum had no reason to believe that his statements regarding the statute were incorrect (Id. at 203). Even the way in which transactions were conducted was artfully arranged. In one case, the museum organized one transaction (comprised of both items to be purchased and donated) to pay for the most legally defensible objects first and to receive the rest as gifts—a transaction with a donor who happened to have her eye on a seat on the board of trustees (Id. at 204). Finally, the museum even drafted a customs document to list the country of origin for a suspicious object (from Italy) as Great Britain, where the dealer who arranged the sale was based (Id. at 93).]  [143:  	ICOM, Code of Ethics for Museums, supra note 14, at 12.]  [144:  	MA, Code of Ethics for Museums, supra note 37, at 5, “Ethical and legal obligations.”] 

A law can act as an initial ethical standard, but should still be implemented into, and complimented by, codes of ethics. The ethical vision of that law is especially relevant, as is its clarity. Laws seeking more ethical purposes, like the 1970 UNESCO Convention, generate questionable interpretations among institutional policies. This can be seen by examining an industry’s various endorsement dates and normative interpretations over time.[footnoteRef:145] As mentioned, the AAMD’s “rolling 10-year rule” was originally championed by U.S. museums. After all, it allowed a museum to adhere to the colour of the 1970 UNESCO Convention, while furthering its own acquisition interests as permitted by the policy’s rule. At the time, the Metropolitan Museum of Art’s acquisition policy even contained an exception for any object deemed of “sufficient beauty or cultural significance.”[footnoteRef:146] Criticism from the archaeology and anthropology community, as well as the Getty’s 2006 decision to endorse the 1970 date, revived ethical debate of the AAMD loophole. Two years later, the AAMD finally modified its policy to align with the Convention’s date of creation and instituted an Object Registry for acquisitions failing to meet that standard—however, the association simultaneously created justifications and mechanisms for avoiding strict adherence. First, the new justifications a museum could consider during acquisition contemplated the museum’s own interests, rather than those to whom the acquisition might cause harm.[footnoteRef:147] Second, the new Registry seemed to enable museums to advertise acquisitions not meeting the 1970 standard while fully complying with AAMD ethical guidelines.[footnoteRef:148] Entitled, “New Acquisitions of Archaeological Material and Ancient Art,” neither the registry nor the 2008 policy demanded substantial, immediate, or retroactive compliance—nor did the policy contain any mechanism for enforcement.  Five years later, the AAMD revised the 2008 policy and expanded the list of justifications in a revised policy, apparently to settle donors’ concerns that the rigid 1970 standard would prevent future donations.[footnoteRef:149] The new policy added an obligation to post qualifying objects to the registry at the risk of “reprimand, suspension, or expulsion” from the association.[footnoteRef:150] Once again, the policy lacked any specific deadline for compliance or instructions for enforcement. Not only did the 2013 policy expand justifications for acquiring questionable antiquities, but also it offered comfort to museum directors who realized posting new questionable acquisitions on the AAMD Object Registry fully satisfied the association’s ethical obligations.[footnoteRef:151] Of the AAMD’s 239 members, 22 museums have complied by posting objects acquired after 2008, with more than a third of those institutions listing only one or two items.[footnoteRef:152] [145:  	See Part I, infra, for a discussion of the dates.]  [146:  	Felch & Frammolino, supra note 6, at 181.]  [147:  	Such as the archaeological community or the country of origin. The museum “must first carefully balance the possible financial and reputational harm of taking a step against the benefit of collecting, presenting and preserving the work in trust for the educational benefit of present and future generations.” Id.]  [148:  	Id.]  [149:  	Id.]  [150:  	Id.]  [151:  	Id. at 366.]  [152:  	See AAMD Object Registry (https://aamd.org/object-registry).] 

This raises the question of why—or even what should happen when—some professionals voluntarily adhere to a code, but other professionals do not? Is there an advantage to be gained by doing so? Or what about when one part of an industry fails to act in accordance with ethical obligations while the other part complies? Could undermining one ethical standard be justified as furthering an ethical obligation under another? Whether any of these acts are deemed “unethical” largely depends on the relevant industry, as some ethical obligations may be imposed on some institutions, but fail to be expected of others. 
[bookmark: _Ref402363620]Yet, to apply different ethical standards to identical cultural subject-matter simply because those standards have been created by and bind a different association seems absurd where cultural interests are concerned. To illustrate, the New York Public Library recently sold numerous paintings to alleviate the institution’s “exceptionally serious” financial difficulties.[footnoteRef:153] Some of the funds produced by the sale went toward acquiring specific collections of papers of important American writers and historic figures, yet much of it went to alleviate the Library’s budgetary concerns.[footnoteRef:154] Instead of raising money as a first priority, the library opted to sell New York City’s public patrimony. Its most famous piece sold for $35M to Wal-Mart Heiress, Alice Walton, under a number of eyebrow-raising circumstances.[footnoteRef:155] Many argue the painting should have gone to a New York institution where it would continue to be seen by and benefit the City’s public. The AAMD’s Code explicitly forbids using sale proceeds to fund operations. By contrast, the AAM’s Code obligated the library to ensure that disposal of its collection “conform[ed] to its mission and public trust responsibilities,” and that proceeds “in no event shall [ ] be used for anything other than acquisition or direct care of collections.”[footnoteRef:156] In any case, the vague meaning of “direct care” has been criticized by the AAMD for enabling museums in the past to cite this phrase when selling collections to help pay salaries, renovate galleries, and satisfy debts.[footnoteRef:157] Even though the subject matter is relevant to one industry’s ethical standards, the Library was not bound by those standards—nor did it violate any part of the American Library Association Code.[footnoteRef:158] As a result, the Library’s most famous piece transferred to a private collector, and is now on display at a museum in Arkansas.[footnoteRef:159] Even cultural internationalists would likely disapprove of this transaction, given their preferences toward cultural “access”. [153:  	Lee Rosenbaum, “At the New York Public Library, It’s Sell First, Raise Money Later,” (November 1, 2005), http://online.wsj.com/news/articles/SB113079900058884594?mod=weekend_leisure_banner_left&mg=reno64-wsj&url=http%3A%2F%2Fonline.wsj.com%2Farticle%2FSB113079900058884594.html%3Fmod%3Dweekend_leisure_banner_left.]  [154:  	Id.]  [155:  	See id. ]  [156:  	See AAM, Code of Ethics for Museums.]  [157:  	Museums such as the New York Historical Society, which auctioned183 paintings for such purposes, and the Shelburrne, which dedicated money from its sale to pay for security, curators salaries, and conservation, rationalized their actions by relying on the “direct care” guideline. O’Keefe, supra note 107, at 41.]  [158:  	An argument could be made that the Library’s act violated its legal fiduciary duties as a public institution. Even so, any suit would require the Attorney General of New York State to bring a claim against the Library, something highly unlikely to happen in these circumstances.]  [159:  	Rosenbaum, supra note 152.] 

At their base, Codes of Ethics are addressed to persons of the same professional persuasion and have been framed by relative conceptual positions. How professionals in different associations—as well as in different countries—emphasize different aspects in their codes enables intentionally selected words to be interpreted in a way that justifies a multiplicity of outcomes. The following section will examine when proposed justifications are deemed insufficient to satisfy legal and ethical obligations.
C. Legal and Ethical Enforcement
Whether a party chooses to take the legal or ethical path in seeking enforcement largely depends on the status of the aggrieved party and the characterization of the contested act. Ethical codes may mirror legal language, but they are not legally binding. Legal codes may emanate ethics, but often apply in limited circumstances and to limited parties. Moreover, how well legal measures are enforced “depends partly on the vigilance of the aggrieved parties in bringing to the attention of authorities of other countries any cases of suspect objects, partly on the desire of the professional groups concerned to maintain their reputation for ethical behaviour.”[footnoteRef:160] How well ethical measures are enforced depends on whether they have been equipped with any enforcement mechanism or institutional teeth. In most cases, enforcement relies on a number of factors and resolution is reached by a combination of available measures.  [160:  	O’Keefe, supra note 47, at 53.] 

1. Legal Enforcement
Legal enforcement furthers deterrence and can be pursued through international or national mechanisms. Seeking legal resolution, however, is often a last resort: it is expensive and often fraught with procedural and substantive difficulties. 
International efforts to aid in enforcement are met with varying degrees of support. In 1978, UNESCO established its Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries of Origin or its Restitution in the case of Illicit Appropriation, consisting of 22 Member States “responsible for seeking ways and means of facilitating bilateral negotiations for the restitution or return of cultural property . . .”[footnoteRef:161] Yet, resolution between two parties is ultimately voluntary as the Committee’s recommendations have no binding effect. One of the two cases currently before the Committee is Greece’s claim to the Parthenon (or if you prefer, the “Elgin”) Marbles, originally submitted in September 1984.[footnoteRef:162] Despite a reported Labor Party promise in the 1990s that the British Government would return the marbles, negotiations backfired in 1997 after the Blair Government took control and determined “the issue had been explored ‘over the course of the last five years’ and that the government had decided it ‘was not a feasible or sensible course of action’.” [footnoteRef:163] After thirty years of Committee oversight, the controversial claim still has no resolution in sight.[footnoteRef:164] Despite this specific standstill, other restitution attempts have been successful though only some find their way before the Committee.[footnoteRef:165] [161:  	Article 4, Section 1 of the Statutes (http://unesdoc.unesco.org/images/0014/001459/145960e.pdf).]  [162:  	Skrydstrup, supra note 64.]  [163:  	Siehr, supra note 28, at 273.]  [164:  	See “Greece ‘will wait for talks’ between UNESCO and Britain before legal push for Elgin Marbles,” Hurriyet Daily News (October 16, 2014) (http://www.hurriyetdailynews.com/greece-will-wait-for-talks-before-legal-push-for-elgin-marbles.aspx?pageID=517&nID=73070&NewsCatID=375).]  [165:  	See “Recent example os successful operations of cultural property restitutions in the world” (http://portal.unesco.org/culture/en/ev.php-URL_ID=36505&URL_DO=DO_TOPIC&URL_SECTION=201.html).] 

National efforts to aid in enforcement must first codify illegal behaviour and establish provisions enabling a cause of action. This is accomplished through either civil or criminal law and is dependent upon the underlying purpose to be achieved. Several nations have accompanied legislation by creating specific law enforcement bodies: Italy has the Carabinieri Tutela del Patrimonio Culturale; in the United States, the Federal Bureau of Investigation Art Squad pursues violations under the National Stolen Property Act[footnoteRef:166]; the Art and Antiques Squad of Scotland Yard investigates offences in the United Kingdom; other versions exist in Canada and France. In many cases, a foreign nation can pressure a country to enforce its laws (or bring suit where jurisdiction can be established), but legal options are often limited. For example, the only enforcement mechanism built into the CPIA (United States) is civil forfeiture of qualifying objects. While the government has become more proactive in pursuing forfeiture as a cause of action, law enforcement must sometimes find other creative ways to get at the root of the problem, such as invoking customs law or by pursuing the item as stolen property.[footnoteRef:167] An alternative view is that a government’s increased enforcement can create cultural repercussions: some institutions fear collectors will hesitate to loan or consign objects at the risk of forfeiture—they also worry premature federal seizure can prevent parties from voluntarily reaching an ethical resolution.[footnoteRef:168] [166:  	National Stolen Property Act (NSPA), 18 U.S.C. §§ 2314-15.]  [167:  	See U.S. v. An Antique Platter of Gold, 991 F. Supp. 222 (S.D.N.Y. 1997), aff’d, 184 F.3d 131 (2nd Cir. 1999), cert. denied, 528 U.S. 1136 (2000). In addition, administration can seek domestic enforcement by threatening to remove tax-exempt status or reduce public funding. ]  [168:  	When the U.S. Government seized from Sotheby’s a Cambodian statue consigned for auction, Sotheby’s criticized the act as “interrupting the cooperative discussions” with Cambodia.] 

National and foreign governments also use the threat of criminal prosecution as an effective tool for curbing illicit behaviour. The United Kingdom sentenced an English antiquities restorer to six years in prison for smuggling Egyptian antiquities after a British Museum employee recognized the pieces and tipped off police.[footnoteRef:169] Italy threatened and proceeded to bring several claims against U.S. institutions and private individuals for illegally removed and presumably stolen antiquities.[footnoteRef:170] Indeed, Marion True became the first American curator to be criminally charged by a foreign government when she was indicted for trafficking in looted antiquities and ordered to stand trial in Rome.[footnoteRef:171] Greece brought similar charges against True, but neither resulted in conviction as both countries allowed the statute of limitations for prosecution expire.[footnoteRef:172] In this way, a nation can use criminal prosecution as a political manner by attracting the attention of numerous actors without reaching criminal results. Other actors, however, were not so lucky. True’s co-conspirators, Robert Hecht and Giacometti Medici, acted as middle men enabling the large-scale international scheme. Though Hecht’s charges were eventually dropped, he was declared a persona non grata and exiled from his home in Rome.[footnoteRef:173] Medici was convicted by a 650-page ruling, which sentenced him to 10 years in prison and fined 10M€—the stiffest sentence ever given to an antiquities trafficker in Italy.[footnoteRef:174] Interestingly, cultural institutions have been known to publicly support or oppose legal enforcement against alleged criminals. Not surprisingly, the positions taken by these institutions are self-serving, revealing how even when one would expect humanistic goals to align, cultural interests are often at odds.[footnoteRef:175] [169:  	Jonathan Tokeley-Parry. See James Mellor, “Egyptian treasures smuggler is jailed”, (June 19, 1997) (http://www.independent.co.uk/news/egyptian-treasures-smuggler-is-jailed-1256685.html).]  [170:  	Gerstenblith, supra note 10, at 364.]  [171:  	Felch & Frammolino, supra note 6, at 259.]  [172:  	Id. at 306, 312.]  [173:  	Id. at 31.]  [174:  	Id. at 253.]  [175:  	In the United States criminal prosecution of Tokeley-Parry’s co-conspirator, Frederic Shultz, briefs in support of his actions (and opposing criminal prosecution) came from the International Association of Professional Numismatists, the Art Dealers’ Association of America, and the Antique Tribal Art Dealers’ Association. Briefs contesting the nature of is crime (and advocating the need for criminal prosecution) included the Archaeological Institute of America, the American Anthropological Association, the Society for American Anthropology, and the United States Committee for the International Council on Museums and Sites. See U.S. v. Schultz, 178 F. Supp. 2d 233 (2003), 333 F.3d 396 (2003).] 

Finally, a nation’s law must be recognized and enforced by a foreign court in order to bring a successful claim. For example, even though numerous countries have patrimony laws on the books, they are not all enforced with equal zeal. Italy limits its restitution demands to objects looted after the 1970 UNESCO Convention. By contrast, Egypt and Greece extend theirs to objects and artifacts taken centuries ago. How foreign courts view and interpret these laws incorporates legal instead of ethical observations.[footnoteRef:176] Yet, not all restitution demands are based on patrimony laws, and not all requests find their way to the courts. Many are settled through private negotiations.  In fact, now that the 1970 UNESCO has become widely accepted, foreign nations have ceased filing private claims in U.S. courts and restitution requests have generally become limited to objects acquired after 1970.[footnoteRef:177]  [176:  	For example, a United States court will look to: (1) what the law, on its face, says regarding ownership; (2) whether the patrimony law is domestically enforced; (3) whether the object was found within borders of the modern country; (4) whether the object was within the country upon transfer of ownership; and (5) whether any knowledge or intent to trade the stolen object is present. ]  [177:  	Since the 1980s and early 1990s suits, no private claim based on the owner’s right to recover stolen property has been filed in the United States by a foreign nation acting as a private party, as opposed to a nation acting on a state-to-state basis, to recover an antiquity looted from the ground. Gerstenblith, supra note 10, at 367. Countries of origin have similarly seemed to accede they will not bring pressure or request restitution of objects acquired before 1970 now that museums have accepted the 1970 standard. Id. at 366.] 

2. Ethical Enforcement
Trying to bring suit under various modern legal systems is difficult, but parties can rely on ethics where the legal system fails. Numerous internal and external pressures motivate institutional compliance.[footnoteRef:178] From within an organization, enforcement includes private or public censure, encouraging non-cooperation of other members in the group, or issuing the formal suspension or expulsion of an individual, as well as the formal suspension or expulsion of an institution. From without an organization, enforcement can be realized through pressures exerted by the community, through media exposure, or through other professional associations.[footnoteRef:179] Often, documents are created to appease public concerns.[footnoteRef:180] Many codes obligate their professionals to refrain from engaging in activities that have been taken in violation of another nation’s law or associational code, regardless of how removed the unethical act may be.[footnoteRef:181] Going even further, some obligate professionals to notify law enforcement of violations.[footnoteRef:182] Finally, national governments may issue cultural embargos on loans in exchange for compliance with ethical demands—something that also occurs on an industry level. [178:  	Edson, supra note 1, at 93.]  [179:  	For example, the Archaeological Institute of America (AIA) denounced the Getty’s antiquities acquisitions as “flagrantly unacceptable” (Felch & Frammolino, supra note 6, at 59).  Moreover, after the Met’s purchased a controversial Euphronios krater in 1972—just two years after the UNESCO treaty—the AIA denied the Met’s antiquities curator a position on its board. The curator, Dietrich von Bothmer, had infuriated archaeologists by dismissing questions about where the vase had been found (Id. at 75). ]  [180:  	Sometimes these documents seem to defend themselves as an underlying purpose. “The objects and monumental works that were installed decades and even centuries ago in museums throughout Europe and America were acquired under conditions that are not comparable with current ones.” See Declaration on the Importance and Value of Universal Museums, (Munich, December 2002) (http://icom.museum/fileadmin/user_upload/pdf/ICOM_News/2004-1/ENG/p4_2004-1.pdf).]  [181:  	The College of Art Association’s Code of Ethics for Art Historians and Guidelines for the Professional Practice of Art History (1995, United States) dictates that “An art historian who has reasonable cause to believe that an item of cultural property has been the product of illegal or clandestine excavation or has been illegally exported will not assist in a further transaction of that object, including, exhibition, attribution, description, or appraisal, except with the agreement of the country of export, nor will an art historian under these circumstances contribute to the publication of the work in question.” O’Keefe, supra note 107, at 39.]  [182:  	The United Kingdom Institute for Conservation of Historic and Artistic Works, Code of Ethics and Rules of Practice (1996) dictates “When a Member knows or has reason to believe that he/she is being asked to work on stolen property, cultural property which has been exported illegally from its country of origin, or imported illegally into the United Kingdom or illegally obtained, it is his/her duty to report this to the police, the Arts and Antiques Squad, Customs and Excise and the Cultural Property Unit of the Department of National Heritage. O’Keefe, supra note 107, at 40.] 

Today, culturally-affiliated associations commonly require an entrance and annual fee as a condition to membership as well as formal adherence to and implementation of a Code of Ethics. Violations of that code can result in revocation of membership, but a code’s effectiveness ultimately depends upon whether it is formally enforced. Some associations contain formal enforcement mechanisms and procedures. For example, ICOM investigates violations and submits opinions through an Ethics Committee, which monitors application of the code and keeps the Council informed by submitting justified opinions.[footnoteRef:183] In some cases, the Committee publishes those opinions, calling out museums that have violated ICOM’s Code and the institution’s own ethical obligations.[footnoteRef:184] Importantly, the Committee extends its criticism beyond the Council’s membership, such as by addressing auction houses that have enabled the sale of objects in violation of trade industry standards and international ethical obligations.[footnoteRef:185] While these efforts may not obligate institutions to abandon their unethical practices, they are vital in raising international public awareness and promote collaborative and supportive undertakings with national governments trying to enforce their national policies.  [183:  	The Committee receives direction from the Council to examine a complex problem, by request of an individual member of ICOM, or upon its own accord. Edson, supra note 1, at xvi.]  [184:  	ICOM PRESS RELEASES: “Sale of Sekhemka statute at Christie’s – ICOM Council of Museums’ Committee for Egyptology expresses concern about Northampton Borough Council’s Selling of its Sekhemka statute at Christie’s London,” (July 9, 2014) (http://icom.museum/press-releases/press-release/article/sale-of-sekhemka-statue-at-christies-icom-cipeg-expresses-concern/).]  [185:  	See id. ] 

[bookmark: _Ref402363878]Several associations, however, lack formal enforcement measures. For example, the AAM and AAMD require adoption of their codes of ethics as a condition to membership, but neither the AAMD nor the AAM really enforces them in any way.[footnoteRef:186] An institution’s membership can be forcefully withdrawn, but this may not have a major consequence if membership is not required by the profession. As previously mentioned, the AAMD does enforce a rule prohibiting members from using proceeds from art sales for any reason other than additional acquisitions.[footnoteRef:187] Recently, when the National Academy violated this provision, the organization proceeded to issue formal and public criticism. Before the AAMD could take further action, the Academy pre-emptively withdrew its membership, preventing any review and removal of accreditation that might otherwise have occurred.[footnoteRef:188] As a result, the AAMD took an unprecedented punitive action of instructing its member-institutions to deny the Academy loans of art and collaboration on exhibitions even though the Academy was no longer a member.[footnoteRef:189] While such actions seek to further ethical purposes and give teeth to a code of ethics, the practical effect may be to hasten the demise of an institution which acted “unethically” as a last resort to prevent its downfall.[footnoteRef:190] For comparison, recall the New York’s Public Library’s equivalent use of sale proceeds but strikingly dissimilar associational reaction. In any case, codes of ethics and their associations must accommodate for real life dilemmas; whether they provide additional institutional support or alternative options, associational standards must aim for sustainability to be properly effective and internally respected.[footnoteRef:191] [186:  	Gerstenblith, supra note 10, at 365.]  [187:  	“Direct Care” AAM]  [188:  	Lee Rosenbaum, CULTUREGRRL, “National Academy Counters Punitive AAMD Action, Appoints Permanent Director” (December 10, 2008) (http://www.artsjournal.com/culturegrrl/2008/12/national_academy_counters_aamd.html).]  [189:  	Id.]  [190:  	Id.]  [191:  There is “no point in occupying the ethical high ground if that results in museums becoming unsustainable.” See MA, Code of Ethics for Museums, “Ethical principles for all who work for or govern museums in the UK,” Foreword by Vanessa Trevelyan.] 

Some codes of ethics devise creative enforcement solutions. The Museums Association encourages employers to include adherence to the Code as a contractual requirement in employment as well as a standard requirement in third-party contracts.[footnoteRef:192] After all, if a code becomes part of a contract, violations are enforceable by law. Another code proposed including a range of universally known legal terms, such as “evidence”, “residual doubt”, and “legitimate legal interest”, so that participants could apply the criteria to their professional activities in a way that could be quantified and relied upon in court.[footnoteRef:193] [192:  	Id.]  [193:  	Rosenbaum, supra note 187.] 

Perhaps the most effective mechanism for motivating adherence is through institutional transparency. When (un)ethical actions are made public, violations can be monitored by professional peers and the greater public. Yet, how transparent an institution operates is voluntary, even when institutions are ethically obligated to make operations transparent. Curatorial decisions control many display preferences, but equally relevant is that making certain items available could expose an institution to legal action, especially if copyright or provenance issues arise. For example, much of an institution’s collection remains in storage—the Louvre displays only 10% of its collection, while other cultural institutions, such as the National Library of Scotland, operate under dual missions honouring archival and reference purposes.[footnoteRef:194] Where copyright is an institutional concern, codes dictate the public’s right to access (as a form of transparency) must be balanced by national legal obligations.[footnoteRef:195] Where provenance is a concern, some codes include a repository clause permitting institutions to safeguard these items[footnoteRef:196] or recommend transparency as to why a certain acquisition is an appropriate decision in alignment with the institution’s code of ethics and those in the field.[footnoteRef:197] [194:  	The Statute of Anne of 1710, formerly titled “An Act for the Encouragement of Learning, by Vesting the Copies of Printed Books in the Authors or Purchasers of Copies, during the Times therein mentioned,” legally entitles royal libraries to a copy of any publication within the United Kingdom and Ireland. After a publication’s distribution, the author is granted an exclusive right to control the copying of the book. Over time, numerous libraries have abdicated their royal status and right to distributed publications, finding it has become too cumbersome to adequately (and ethically) accommodate. In fact, 75%-80% of the National Library of Scotland’s acquisitions each year are a result of this legislation.]  [195:  	See id. The IFLA includes access to information in any media or format as a core mission, and the Chartered Institute of Library and Information Professionals imposes upon professionals responsibilities to information and its users. Chartered Institute of Library and Information Professionals, Code of Professional Practice for Library and Information Professionals, (http://www.cilip.org.uk/sites/default/files/documents/Code%20of%20Professional%20Practice%20for%20Library%20and%20Information%20Professionals%20Oct%202012.pdf).]  [196:  	See ICOM, 2.11 “Repositories of Last Resort.”]  [197: 	 In keeping with the ethical considerations relevant to unprovenanced materials, the AAM’s policy encourages museums to examine objects already in their collections and to continue research on those objects for which the provenance is incomplete or uncertain. This has not happened on a broad scale, nor is there a policy that the AAM can use to enforce against individual museums. Gerstenblith, supra note 10, at 365; American Alliance of Museums, Standards regarding Archaeological Material and Ancient Art (2008),] 

[bookmark: _Ref402520370]Surprisingly, the art market has inspired global progress for certain qualified transparencies. One of the first trade organizations to distribute information about stolen objects was the Art Dealers Association of America (ADAA), which began to circulate notice on art thefts to its members in 1962.[footnoteRef:198] Notices were eventually extended to non-member dealers, auction houses, museums, police departments, insurance companies, the F.B.I, the U.S. Customs Service, and international law-enforcement agencies.[footnoteRef:199] These measures eventually lead to the establishment of the Art Loss Register in 1991, a permanent computerized database of stolen art including images that enabled identification and recovery of stolen art upon its appearance on the market.[footnoteRef:200] The database can be used globally by police, dealers, museums, galleries, and the public to establish evidence of stolen property or to search prior to making a purchase.[footnoteRef:201] In 1994, the International Association of Dealers in Ancient Art (IADAA) created its own Register of Stolen Antiquities, and required all members to check objects against the Art Loss Register at a much lower threshold than the Register requires.[footnoteRef:202] Even ICOM now issues Red Lists[footnoteRef:203] for categories of cultural property, and all of these organizations work in close cooperation with national and international law enforcement. Yet, in other areas attracting ethical reform—such as in revealing a client’s identity or the source of funds—the art market has voiced strong pushback for transparency, claiming that increased obligations will complicate administrative efforts and lead to unreasonable expenses.[footnoteRef:204] However, this argument has no legal or ethical basis. At the least, the art market (and other cultural industries) can past the cost off to consumers, who actually benefit from increased efforts in transparency.  [198:  	ICOM, “The Art Trade and Appraisers,” (http://archives.icom.museum/objectid/final/08-arttrade.html).]  [199:  	This now includes almost 200 insurance companies in Europe, North America, Australia, and New Zealand. Id.]  [200:  	Id.]  [201:  Id.]  [202:  	The IADAA Code requires members to check all objects over 3000€, as opposed to the ALR standard rule of 5000€. INTERNATIONAL ASSOCIATION OF DEALERS IN ANCIENT ART, “Articles of IADAA Members,” James Ede, The Value of Codes of Ethics: Statement of IADAA at the Conference on ‘Governance of Cultural Property: Preservation and Recovery’,” (http://www.iadaa.org/en/articles-iadaa-members#Ethics).]  [203:  	See ICOM RED LIST ARCHIVES (http://archives.icom.museum/redlist/).]  [204:  	See the Basel Art Trade Guidelines, supra note 79.] 

In conclusion, different approaches to enforcement (and resistance thereof) seem to turn on ethicalities, rather than legalities. Where legal standards cannot be invoked, ethics swoop in. But the different ethical standards and different levels of enforcement among codes weaken their very function. For codes of ethics to operate effectively, enforcement must be standardized and permit no exceptions—something unattractive to many industries in light of the complex nature of ethical dilemmas. 
III. WHEN LAW & ETHICS COLLIDE
The analysis in Part II showed that codes of ethics are beneficial for national and international legal systems in securing ethical compliance among cultural institutions. This Part briefly examines the unresolved issues where the stated goals of legal and ethical cultural measures are compromised by practical conflicts and legislative loopholes. There are as many legal issues in ethical resolutions are there are differences in laws among relevant jurisdictions. Ethical resolution depends on the choice of law and how it will be applied according to a very specific set of facts.[footnoteRef:205] Where ethics become important is in bridging that gap between international insufficiencies—but often, these insufficiencies create obstacles preventing ethical standards from operating as intended. [205:  	See Autocephalous Greek Orthodox Church of Cyprus and Cyprus v. Goldberg, 917 F.2d 278 (7th Cir. 119). In Autocephalous, the thief broke Turkish law but not German; the theft occurred in Cyprus, which is separate from Turkey. ] 

A. General Clashes – Particular Illustrations of When Law and Ethics Collide
There are those who believe that adverse effects are produced when the law encourages high ethical standards. For example, museums are now apprehensive toward acquiring objects unless demonstrable provenance is present—something that creates harm to the public at large.[footnoteRef:206] Many would justify acquisition on legal technicalities: the original act of looting may have been illegal, but that act was entirely removed from the institution. As such, a museum is not legally responsible for looting, nor should it be guilty by association. To the contrary, to refrain from purchasing a forbidden object actually drives valuable goods to the black markets. When attacking legal and ethical policies in line with the 1970 Convention, one curator at a leading institution proclaimed, “[t]hat is not the high moral ground. That is a capitulation to a political agenda and a betrayal of a museum’s basic mission and purpose, in this case the rescue and preservation of objects of great aesthetic merit and intrinsic cultural significance . . . . To simply and deliberately condemn innumerable worthy objects . . . to the trash heap or oblivion, through redirecting the market to a true black market, to buyers less committed to openness, conservation, scholarship and certainly access—is wrong.”[footnoteRef:207]  [206:  	INTERNATIONAL ASSOCIATION OF DEALERS IN ANCIENT ART, “Articles of IADAA Members,” James Ede, Restitution And The Art Trade – The Problem Of Orphans, available at http://www.iadaa.org/en/articles-iadaa-members#Ethics.]  [207:  	Felch & Frammolino, supra note 6, at 286.] 

[bookmark: _Ref402364000]As such, legal obligations create obstacles for what cultural institutions and actors deem as a moral obligation to resist rules found to be unjust.[footnoteRef:208] National perspectives dictate on which side of the debate cultural institutions fall when examining the fine line between nationalism and national preservation. In market nations, scholars, historians, and those involved in the trade of cultural objects challenge the ethicality of patrimony laws with a pro-market perspective.[footnoteRef:209] On one hand, cultural objects subject to the law have been created by a culture no longer in existence, which spreads outside of and among many modern political boundaries. To claim national ownership of (and the superior right to) such property deprives the public of its right to the common culture of humankind.[footnoteRef:210] Since source countries already posses more high quality artifacts from their ancient pasts than they can adequately display, cultural interests are better served by the objects’ distribution. By “hoarding” such objects, source nations “contribute to the cultural impoverishment of people in other parts of the world.”[footnoteRef:211] Moreover, patrimony laws are counterproductive and actually encourage smuggling rather than preventing the object’s removal in the first place.[footnoteRef:212] Refusing to purchase these now-illicit objects drives cultural heritage into the black market, threatening the ultimate preservation of cultural property for humankind. The lesser evil would endorse acquisition. Consequently, it is ethically and morally irresponsible to demand a museum, charged with safeguarding cultural heritage, to refuse offers of objects deemed illicit by the law of a foreign jurisdiction.[footnoteRef:213] Similarly, requests for restitution force a museum to compromise its responsibilities to the public trust for the benefit of a foreign community. On the other hand, such perspectives are largely self-serving and carry ironic undertones of equally challengeable cultural entitlement. Nor have they been effective in curbing the development of protectionist measures. In fact, a former Minister of Culture for one source nation dismissed this line of advocacy, stating “[o]ne cannot credit as a cultural institution one that proffers stolen and illegally acquired works to the public: it would be paradoxical to invoke culture to justify the retention of stolen works.”[footnoteRef:214] [208:  	“[E]thics may judge that some laws are immoral without denying that they are valid laws.” (Pojman 1990:3). Edson, supra note 1, at 27. ]  [209:   Chairman James Ede, writing for the IADAA, has stated the nationalization of legitimately held objects in Egypt and Turkey amounts to state theft. This view, however, is judged by the legal standards of a common-law nation. See INTERNATIONAL ASSOCIATION OF DEALERS IN ANCIENT ART, “Articles of IADAA Members,” James Ede, Ethics, The Antiquities Trade & Archaeology (http://www.iadaa.org/en/articles-iadaa-members#Ethics); see also Marks, supra note 19, at 122.]  [210:  	Opponents are also quick to point out that Italy’s patrimony law was created under Fascist dictator Mussolini, while its modern export laws overreach by limiting the removal of any cultural object from its modern borders that is more than 50 years old.]  [211:  	John Henry Merryman, Two Ways of Thinking About Cultural Property, 80 AM. J. OF INT’L L. 831, 847 (1986).]  [212:  	Ede, supra note 208. ]  [213:  	See comments made by former director of the Metropolitan Museum of Art, Philippe de Montebello, in the preceding paragraph and supra, note 6.  ]  [214:  	Statement by Francesco Rutelli, the Italian Minister of Culture from May 17, 2006 to May 8, 2008. CULTUREGRRL, Lee Rosenbaum, “Rutelli Deploys Universal Museum-ists’ Own Rhetoric Against Them,” (Dec. 27, 2007) (http://www.artsjournal.com/culturegrrl/2007/12/rutelli_deploys_universal_muse.html).] 

However, recall that even determining the legal status of such objects becomes ethically complicated. Indeed, the date of export for an object may determine its “legality”, but it is often no more legal than one exported after the date, given the context of removal.[footnoteRef:215] The question then becomes whether it is unethical to trade in the object itself. While it may be legal, an institution is bound by the higher standard of ethicalities—which is probably why national governments request object back of the institution as a first step.[footnoteRef:216] In fact, as protested by the IADAA, restitution claims are “mostly without any merit in law.”[footnoteRef:217] Instead, “rarely has proper proof of illegal excavation or export been produced to support them; they have relied for their success on moral pressure both applied directly and through the media.”[footnoteRef:218] Thus, where the law fails, ethics succeed. In such cases, some institutions feel it is unfair ethical pressures can be used against them. Regardless, collective cultural cooperation is imperative and first requires initiation among nations before distending to international cultural industries. As the same previously mentioned Minister of Culture also once stated “[o]urs is not a nationalistic discourse. On the contrary: it is a universal one, because each national patrimony belongs to the world, and circulation cannot be left to illegal organizations.”[footnoteRef:219] [215:  	 “Illegality attaches to object if it is determined to be within country of origin after 1970. Object may be characterized of stolen even if it was removed before 1970, but after the enactment date of a national ownership law. Effective date of enforcement depends on when actions were taken for each state.” Gerstenblith, supra note 10, at 361.]  [216:  	Ede, supra note 208.]  [217:  	Ede, supra note 201. This is not entirely true, however. When Medici’s warehouse was raided, numerous binders containing Polaroid photographs and other incriminating evidence were discovered, leading to the successful restitution of a number of items held by U.S. museums.  ]  [218:  	Id..  ]  [219:  	Lee Rosenbaum, CULTUREGRRL, “Rutelli Deploys Universal Museum-ists’ Own Rhetoric Against Them,” (http://www.artsjournal.com/culturegrrl/2007/12/rutelli_deploys_universal_muse.html).] 

By contrast, some national laws enable less ethical—or possibly even unethical—effects when they shelter unethical behaviour. In the past, some jurisdictions essentially permitted the laundering of title by transforming something that was stolen in one jurisdiction to something acquired legally in another.[footnoteRef:220] Before implementation of the  1970 Convention in Switzerland, national laws insulated and protected unethical activity—activity even deemed illegal in other neighboring jurisdictions. In the nation notorious for its protective trade and banking laws, Geneva Free Ports and Swiss Law effectively legalized calculated and systematic title laundering. First, Geneva Free Ports acted as a tariff-free zone, allowing merchants of all types to move their inventory in and out of the country without paying taxes. Second, Swiss law presumed good faith acquisition after 5 years of possession, and required the challenger to prove the item had been brought in the country in bad faith. This enabled individuals to bring illicit objects into Switzerland, store them for 5 years, and then place them on the market “legally.” Moreover, challenges to this system were unsuccessful in court.[footnoteRef:221] As previously mentioned, this jurisdictional loophole was dramatically exposed when Giacometti Medici’s Free Port warehouse was raided and discovered to contain more than 3000 archaeological objects.  [220:  	This is true especially in continental European nations that institute a good-faith purchaser law. ]  [221:  	The Swiss Federal Court confirmed a Geneva decision that international legal assistance with respect to the art objects found in the free zone and claimed to be stolen by the Italian Government could not be granted until illegal provenance had been shown.] 

Other national laws and procedural technicalities permit the circumvention of foreign law and ethical standards. For example, while the U.S. Government adheres to the Terezin Declaration concerning Nazi-looted art, it has instituted import immunity documents for foreign art on loan to cultural institutions.[footnoteRef:222] Immunized exceptions effectively undermine the purpose and the spirit of the Declaration. In addition, legal defences, like a statute of limitations or the doctrine of laches, can prevent a true owner from reclaiming stolen cultural property. How these defences are defined varies dramatically. UNESCO grants 5 years from the time the claimant was made aware of the object. The European Union grants parties 1 year from discovery, unless the piece was never published, which then extends the term to 30 years after the object was unlawfully removed from the territory of the requesting Member State.[footnoteRef:223] In the United States, jurisdictions are split as to whether the rule of “discovery” or “demand and refusal” controls. Where the art market is largest, parties are permitted three years to file suit after demanding return and receiving refusal—a seemingly ethical ceiling.[footnoteRef:224] In many cases, the various legal differences may explain why parties first prefer to ask museums for a voluntary return before filing a formal request with authorities. Unless national laws are drafted in favour of the wronged claimant, legal technicalities can quickly bring the ethical ceiling crashing down to the floor.  [222:  	22 U.S.C.A. § 2459 and Executive Order No. 12047 requires registration with the United States Information Agency for immunity from seizure under Federal Law. In New York, New York Arts and Cultural Affairs Law § 12.03 immunizes cultural property on loan from civil proceedings.]  [223:  	Council Directive 93/7/EEC of the 15th of March 1993 on the Return Of Cultural Objects Unlawfully Removed From The Territory Of A Member State.]  [224:  	Under New York law, an innocent purchaser becomes a wrongdoer upon refusing an owner’s demand for the return of property; until refusal, the purchaser is considered to be in lawful possession. Additional differences play out and are dependent upon whether the demand requirement is substantive (as an element to the cause of action) or procedural (in which the statute begins to run with the “right to make the demand is complete”). See Kunstammlungen zu Weimar v. Elicofon, 678 F.2d 1150 (2nd Cir. 1982).] 

Frustrated by numerous legal restrictions, nations may choose to act “unethically” in order to further their own national interests and preserve cultural heritage. In the United States and the United Kingdom, museums and their trustees have been granted the legal right to disregard trust purposes, authorizing acts contrary to a settlor’s express wishes.[footnoteRef:225]  In Greece, government officials have occasionally asked wealthy citizens to purchase looted national antiquities that the state could not afford—those citizens considered their purchase a public service.[footnoteRef:226] Italy’s law enforcement historically released looters who were caught red-handed, believing they would otherwise destroy the evidence in an effort to avoid jail time or arrest.[footnoteRef:227] Pursuant to its own national law, Switzerland acted in contravention of other nations’ rights and legal claims to cultural heritage.  When Italian officials raided Medici’s Free Port in September 1995, the Swiss government sealed the warehouse and refused to open it until February of 1998, when the Italian government could finally produce concrete proof that Medici had been laundering objects by offering them for sale in London, then purchasing them himself.[footnoteRef:228] Apparently evidence consisting of thousands of invoices and photographs depicting their discovery in the ground had been insufficient until police could corroborate the laundering scheme with actual proof. [225:  	In Glasgow, City Council Commissioners gave the Trustees of the Burrell Collection the right to disregard Sir William Burrell’s express wish that his art collection should not be loaned abroad. Siehr, supra note 28, at 279. In Pennsylvania, the courts authorized the removal and relocation of the Barnes Foundation from its original location in Marion, to the center of Philadelphia, in a number of controversial decisions. See SAVE THE BARNES, STOP THE MOVE (http://www.savethebarnes.org/).]  [226:  	Felch & Frammolino, supra note 6, at 136.]  [227:  Id. at 102.]  [228:  	Id. at 232. The Swiss Federal Court had previously confirmed a Geneva decision that assistance could not be provided until illegal provenance had been shown. ] 

Finally, some nations continue to demand restitution of their looted cultural objects while continuing to retain looted objects claimed by others. In the past, Turkey has threatened to withhold museum loans and excavation permits unless certain objects were returned—however, Turkey has refrained from returning important antiquities taken during the Ottoman Empire, such as the Hezekiah inscription from the Silwan tunnel, which carries great historical, cultural, and religious significance for the city of Jerusalem.[footnoteRef:229] Superficially, such actions seem to be the epitome of dualism in policies, where nations publically operate under double standards and culturally-ideal visions are motivated by national perspectives. After all, if a nation does not hold themselves to generally prevalent ethical standards, then why should the cultural institution it approaches with a restitution request? [229:  	Gerstenblith, supra note 10, at 367.] 

B. Internal Government Conflict and Costs to Global Cultural Interests
[bookmark: _GoBack]Another dilemma for consideration—but which will likely never find resolution—is what to do when a nation’s government or dissident faction intentionally destroys cultural heritage. These acts occur within sovereign political boundaries, but they impact and significantly diminish the global cultural heritage of humankind. Such acts occur daily, especially of late in Syria and Libya. They have also provoked international reactions, such as with the Taliban’s destruction of the Bamiyan Buddhas and some 6,000 sculptures in the National Museum of Afghanistan.[footnoteRef:230] This paper does not attempt to address these complicated issues or make any relevant suggestions. However, such dilemmas are imperative to the illustration of when law and ethics collide, and especially when neither law nor ethics can offer any legitimate solution. [230:  	See James Cuno, The Whole World’s Treasures, THE BOSTON GLOBE (Mar. 11, 2001) (http://www.law.harvard.edu/faculty/martin/art_law/cuno.htm).] 

IV. EXPANDING THE REACH OF INTERNATIONAL ETHICAL CODES
As Parts I, II, and III have shown, ethical enthusiasm is largely dependent on each industry and each relative challenge. Codes of ethics bind only those who have committed themselves and only to the extent that they have been drafted. Ultimately, the law must fill in, as codes of ethics or harmonized industry versions are absent among many cultural industries. 
It is worth contemplating why ethical decision making seems more important to the public community than to for-profit businesses. Cultural impact is realized in both sectors, thus the interests of the public should take priority in both. Within public institutions, social pressures and obligations to further public policy by acting in the best interests of the cultural good are rampant—but not in the private sector. In the private sector, policy considerations hinge upon whether the law demands it. As such, if legal standards were raised to support pre-existing ethical obligations broadly, ethics might be followed more universally. Part IV will explore areas and industries where ethical codes have failed to infiltrate—mainly institutions involved in the commodification of culture.
A. The Need for Expanded Regulations – Legal and Ethical 
Private actors and institutions currently enjoy broad autonomy when endorsing or adhering to ethical practices. It is precisely because these actors are involved in the exchange and commodification of cultural goods that they should be bound by ethical obligations. On each link of the chain of cultural actors, ethical obligations should be observed regardless of an actor’s individual impact. Consider, for example, collectors. Collectors are well-positioned to be important actors with a small individual cultural impact—but aggregate those individual effects and the cultural impact becomes colossal. Some even propose that “[c]ollectors create the demand for antiquities and provide, however indirectly, the financing for lootings . . . . The link between collecting and looting is so strong that it is no exaggeration to say . . . that collectors are the real looters.”[footnoteRef:231] How collectors perceive value in the objects they choose to collect is often subjective. Besides, how such valuations are made is not subject to or controlled by relevant ethical considerations. International organizations have taken note of the need to revisit this group of cultural actors. In fact, the 1997 UNESCO report prepared for the International Code of Ethics for Dealers in Cultural Property recommended proposing a similar code for collectors, but the possibility has not been pursued. [231:  	Felch & Rammolino, supra note 6, at 132, quoting Boston University archaeologist Ricardo Elia in The Art Newspaper.] 

In addition to collectors, there are also business establishments referred to throughout this paper that would not label themselves as cultural institutions. Yet, simply because they prioritize business interests over public interests, they should not be exempt from corresponding ethical obligations. For-profit cultural sectors faced with ethical compliance are discomforted by this idea: raising ethical standards and moral obligations produces a negative correlative effect on business operations, and codes of ethics undermine the robust health and predominant economic interests of the commercial sector.[footnoteRef:232] Historically, the art trade has been left notoriously unregulated and is politically active in keeping it that way. In fact, the 1970 UNESCO Convention was originally drafted to require Member States to prepare rules “in conformity with the ethical principles set forth in this Convention” for “curators, collectors, antique dealers, etc.”—a provision that failed to appear in the final version.[footnoteRef:233] Relatedly, industry-driven peer pressure toward ethical compliance in this sector does not seem to have quite the same effect. Instead, the risk that a transaction refused on ethical grounds may accepted by a competitor committed to different business standards is what dominates decision making.[footnoteRef:234] Finally, auction houses operate according to their own in-house compliance guidelines, as do private dealers and gallerists. These actors may also subscribe to a great range of different ethical standards. Conflict occurs where corporate and professional codes clash. For example, guidelines typically differentiate between various types of provenance and methods of publication, leading to radically diverging conclusions and industry practices.[footnoteRef:235] Harmonizing and instituting ethical codes would foster institutional cooperation and respect—especially in the art trade. [232:  	Christ and von Selle, supra note 79, at 23.]  [233:  	See O’Keefe, supra note 47, at 5.]  [234:  	Christ and von Selle, supra note 79, at 5-6.]  [235:  	Id. at 20.] 

Since, modern cultural industries are more 
interconnected than ever, rifts can arise among numerous industries when unethical conduct occurs. Current global conditions prevent otherwise as increasingly shared values, cross-cultural and cross-institutional collaboration and global commerce breed interconnectivity. What happens in one cultural industry can quickly impact another, and where progress is made, progress can trickle down. We see this in that western Museums generally refuse to accept unprovenanced objects, causing collectors to avoid purchasing those objects out of fear they will be unable to donate or resell them in the future.[footnoteRef:236] These improved ethical practices have had a trickledown effect, removing much of the market from looters. However, while American museums have almost completely stopped purchasing recently looted Greek and Roman antiquities, “wealthy collectors in Asia, Russia and the Middle East have quickly filled the void left by American museums in the antiquities market.”[footnoteRef:237] Ethical practices still require universal enforcement to have any real impact, and where ethical practices vary, cultural repercussions follow. [236:  	Id.; Gerstenblith, supra note 10, at 367.]  [237:  	Felch & Frammolino, supra note 6, at 311.] 

B. Basel Art Trade Guidelines
Taking note of these repercussions, the Basel Institute on Governance submitted an attempt to codify an industry-wide ethical code in 2013. The Guidelines were based on discussions with key market players after meetings held in Basel and New York three years earlier.[footnoteRef:238] Meant as a first draft to inspire discussion, the document built upon already existing legal codes rather than establishing a novel or overly enthusiastic standard. Drafters combined various national legal requirements with concerns related to a globally functioning art market and specifically looked to other industries’ codes for implementation guidance.[footnoteRef:239] Though seemingly revolutionary, the document aimed at industry acceptance as a first priority—and instead of replacing existing initiatives, it relied upon general obligations to comply with applicable national legislation, international conventions, and relevant Codes of Ethics.[footnoteRef:240] In harmonizing the standards set by these measures, the Guidelines recognized they had limited application and effect as to their respective scope, covered only certain countries and specific operators, and generally lacked enforcement mechanisms.[footnoteRef:241] [238:  	Id. at 8.]  [239:  	Id.]  [240:  	Such as the IADAA, ICAOM, CINOI, CAA-Codes.]  [241:  	Id. at 10.] 

One of the document’s main objectives was to harmonize the diverse range of ethical and due diligence standards practiced in the field by examining legal standards in relevant business sectors. Drafters directly confronted the industry’s unregulated and problematic trade practices, the sector’s shadow economy, its conflicting priorities of transparency, and the looming reputation risks implicated by ethical compromise and caused by conflicting rules and guidelines.[footnoteRef:242] In proposing solutions, the Guidelines established several bright-line rules extending not only to buyers, vendors, and intermediaries involved in the sale of art, but also to insurance companies, museum curators and expert evaluators.  [242:  	Such as issues ranging from problematic provenance of art objects as well as the international flow of illicit funds (Id. at 23); looted art, professional counterfeiting and fake certificates (Id. at 5); use of art sales for the purpose of laundering money (Id.); dilemmas encountered by subjecting selves to a variety or workable in-house rules and guidelines (Id.); conflicts of interests present in the art trade, where actors receive insider aspects and enjoy the hierarchy of knowledge and status, as well as the fact that they assume the multiple roles of auctioneers, dealers and collectors (Id. at 9). ] 

Ethical codes and their historic inability to trump economic interests also received attention: “with some competitors engaged in unethical or illegal behaviour, operating profitably while acting with integrity is increasingly difficult.”[footnoteRef:243] The drafters challenged ethical codes created in this climate and especially instances in which compliance becomes challenging because competitors do not operate according to the same standards.[footnoteRef:244] Consequently, designing self-regulation to codify best practices was championed as a way to create a level playing field resulting in fair competition in a market where equal competitive conditions are clearly lacking.[footnoteRef:245] In this way, the Guidelines built a new floor for ethics based on harmonized national legal and industry standards—producing an equally legal and ethical resolution for a largely unregulated industry. Most importantly, the Guidelines came with teeth: a provision for an independent monitoring mechanism to ensure compliance by instituting an Advisory Board to review violations and impose sanctions.[footnoteRef:246] [243:  	Look to Sotheby’s and Christie’s price fix; Id. at 1.]  [244:  	Id. at 9.]  [245:  	Id. at 23, 9.]  [246:  	Id. at 17-18.] 

Not surprisingly, the Guidelines have received a large amount of pushback, especially for its proposed regulations concerning disclosure and diligence. The art trade consistently argues that unethical acts are only a small portion of the industry’s practice, so such regulation is unnecessary. As the Guidelines point out, if true, then it becomes unclear why the industry opposes self-regulation as a threat to business operations.[footnoteRef:247] By contrast, it would seem that standardized ethical practices would present the ideal opportunity for the art trade to position itself in a positive light in the global market. Despite pushback, the provisions do not exceed any generally applicable legal principles. Underlying this resistance is the fact that the art market is simply not ready for self-regulation. Yet, as this sector grows, its global impact increases exponentially. In 2013 alone, an estimated $66 billion of art sold globally.[footnoteRef:248] As it happens, legislators and judges may have to step up to provide framework for a better national and international regulation of this private cultural sector.[footnoteRef:249] [247:  	Id. at 24.]  [248:  THE GUARDIAN, International Art Market 2013: New Report Examines the Facts and Figures, (http://www.theguardian.com/culture-professionals-network/culture-professionals-blog/2014/mar/19/international-art-market-2013-facts-figures).]  [249:  	Id. at 23.] 

C. Expanding and Beyond – A New International Proposition
An examination of art trade attempts (and failures) at self-regulation becomes important to exposing where law still provides an “acceptable” policy—a policy operating as both the legal floor for conduct and the bare minimum for ethical commitment. It also becomes important to examining where creative ethical solutions have been envisioned and can be expanded upon. A number of past progressive efforts could be combined to set a direction for future ethical advancements.
First, the Basel Art Trade Guidelines institute several practical concepts that other ethical codes have not. Instead of focusing solely on the trade sector, the Guidelines look to the greater ecology of the industry, to all actors, and all professional implications. Moreover, not only do the Guidelines look to the public sector for guidance, but they instruct a number of private industries to do so as well. Realistically, this perspective is more representative of the current global state of affairs for culturally implicated sectors. In addition, associations should not define themselves merely by institutional or associational membership. ICOM extends membership to individuals, rather than restricting it exclusively to cultural institutions. Expanding the interconnectivity of associational ethics gives a code institutional teeth, as professionals in any similarly-committed industry can monitor and encourage compliance. Further, there are creative ways to breathe legal teeth into a code of ethics, such as those proposed by the Museums Association (United Kingdom). Doing so actually relieves conflicts in associational enforcement and allows governing bodies to focus on other operations, since members who reference a code of ethics in contracts can instead turn to the law. Incorporating legal language and already existing legal standards into these contracts can institute a comprehensive floor as an effective standard in an ethical code—a standard that can be easily interpreted and quantified in a court of law. The mere fact that ethical obligations may bring legal implications motivates parties to attempt ethical resolution before seeking recourse in courts, as is commonly seen with restitution demands.
Finding a creative solution does not require reinventing the wheel. UNESCO is already officially linked to ICOM; as such, ICOM could be expanded to represent other cultural institutions and industries or pre-existing associations could be annexed into the organization. Most importantly, the infrastructure for a possible “International Council of Cultural Institutions” is already in place. ICOM already enjoys access to national committees and creates subcommittees according to different industries of museums. Formalizing a code according to a new multi-industrial cultural organization would serve as an important restatement of an international position to prioritize global cultural commitment. Such a code could include a basic mission statement with an umbrella Code of Ethics, acting as a parent to subordinate standards specific to each industry. Within each industry, additional appendices for professionals and relative ethical dilemmas could focus on the industry’s specific needs. Partnering with an international organization brings legal influence into the ethical realm—and with it, institutional teeth for enforcing ethical conduct on a national or international level. Finally, as originally proposed by UNESCO’s International Code of Ethics for Dealers in Cultural Property, the code could adopt and permit its members to use one logo, communicating to the public an institution’s commitment to the global standard as well as its awareness of the institution’s aggregate global impact. 
Breaking traditional conceptions of codes of ethics can bring progressive change to ethical practices. A code’s structure should no longer be confined to one industry or one profession—it should consider and incorporate ethical practices based on homogenized standards among various cultural industries. This is especially important for institutions that are expanding the services they offer and incorporating subject matter outside of their traditional services. For example, not only does the National Library of Scotland operate as a repository, archival, and reference institution, but it has renovated its facility to include exhibition spaces, so that users can experience the collection through curated stories as they would at an art or history museum. Cultural institutions themselves are evolving in a way that reflects the societies they serve. To be effective, codes must be drafted flexibly enough to accommodate rapid and inevitable changes—but they must also be balanced by comprehensive guidelines providing context in a way that prevents diverging interpretations according to the circumstances.
V. CONCLUSION
“As the political nature of the world changes, the significance of museums as institutions of social and cultural identity has also changed. The importance of this role has not been lost on governments and political entities, nor have museums been ignored as instruments for projecting national identity. This condition exists to a greater or lesser degree in most places in the world as societies expand and contract to reflect changing demographics, economic and environmental conditions, and political disruption.” [footnoteRef:250] [250:  	Edson, supra note 1, at 129.] 

By examining the history of ethical measures and national appreciation, we can see the adaptive paths that ethical standards are taking. Nations must recognize they are just as much as the solution as they are the problem. As the Italian Minister of Culture stated, “We Italians have a lot of responsibility in this. This is not only your problem. We should have done a better job. But we must resolve this.”[footnoteRef:251] Some cultural institutions and nations are more successful in recognizing this than others. Yet, such awareness encourages more coherent thinking and a broader vision of humankind and cultural implications.[footnoteRef:252] [251:  	Felch & Frammolino, supra note 6, at 291.]  [252:  	Edson, supra note 1, at 103.] 

The most significant obstacle to the implementation of this reform is, ironically, conflict among the cultural interests of those for whom it would bind. As this paper has revealed, national preferences have a strong presence and influence in international progress, in large part because of the large number of institutional interests that must be considered. In particular, this paper sought to illuminate the role of national and institutional preferences by highlighting numerous discrepancies in language and standards that control the core machine for impacting and preserving culture. Stark differences exist among ethical obligations of cultural institutions, and understanding these differences is critical to account for the role of ethics in intercultural harmony. 
Ultimately, in pursuing progress, it is perhaps better to build a solid floor than first covering the structure with an unstable ceiling. Codes must be acceptable, practical, and sustainable. Codes were originally established due to the pressing need to create ethical principles for professional practices, but today they are imperative in order “to meet the challenge of tomorrow.”[footnoteRef:253] Accordingly, there must be a new ethical code that serves as a clear statement of cultural institutions’ role in society. Codes of ethics should reflect greater sensibility to the multiple interests vested in and situated among modern cultural institutions.[footnoteRef:254] It is time for a new cross-cultural and international convention to harmonize ethical standards, and not solely the legal obligations of cultural actors to act ethically. From excavation to exhibition, from customer service to public service, institutions and industries dealing in culture are connected by their service to humanity. What is now needed is an appropriate chain of interconnected Codes of Ethics reflecting this connection. [253:  F. Schmidt, Codes of Museum Ethics and the Financial Pressure on Museums, 11 MUSEUM MANAGEMENT AND CURATORSHIP 2, 257-68 (1992).]  [254:  	Even the return of cultural goods no longer takes place on grounds of theft or illegal export; it also happens for ethical, social, scientific, and humanitarian grounds. Irini Stamatoudi, Museum International: “Mediation and Cultural Diplomacy”, (http://onlinelibrary.wiley.com/doi/10.1111/j.1468-0033.2009.01682.x/pdf).] 
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